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I. INTRODUCTION
The story of human-kind's conflict with the environment has
a long pedigree. The evolutionary history of humans shows them
inexorably drawn into conflict with their natural surroundings, a
conflict constantly deepening over time. There can be no doubt
that the human race's tampering with the environment and its
acts of environmental vandalism are not simply idiosyncrasies of
the twentieth century.
Rather, this environmental conflict
seems destined for a cataclysmic climax as the 21st century approaches and the prospects for future generations appear increasingly unpredictable.' Therefore, it is not surprising that
throughout the twentieth century, environmentalism has stead2
ily acquired greater prominence on the international stage.
Such major environmental catastrophis as the Amoco Cadiz and
Exxon Valdez incidents have highlighted the frailty of nature
1. Barry Commoner, Evaluating the Biosphere, in MAN'S IMPACT ON THE ENVIRONMENT 50, 50-60 (Thomas R. Detwyler, ed., 1971).
2. JOHN MCCORMICK,

THE GLOBAL ENVIRONMENTAL MOVEMENT:

PARADISE vii-ix (Belhaven Press, 1st ed., 1989).
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and the magnitude of damage that human beings can wreak.
Quite noticeably, with the exception of Bhopal, the prominent
incidents reported by the international media have occurred in
the developed world. 3 The tragedies of environmental abuse,
however, lie not only in these spectacular incidents but also in
the slow and cumulative abuse present in many developing countries, which is generally less reported but causes equal or more
damage to the environment.
Cuba is one such country. Much of the early twentieth century saw Cuba as a playground for Americans. 4 The dashing and
romantic image of Cuba with its magnificent beaches, captivating landscape, and rich flora made it an ideal candidate for
paradise. Cuba's open door to the rest of the world abruptly
closed in 1959 with the Cuban Revolution led by Fidel Castro.
Since that time, very little has been reported about the state of
the environment in Cuba, and whether Cuba shared the environmental fate that came to symbolize life during the Cold War
in countries under the influence of the former Soviet Union.
This Article examines the structure and effectiveness of the national legal regime for protection of the environment in Cuba and
focuses particularly on the problems of enforcement.
Before moving into the main parts of this analysis, it is necessary to deal with the definition of a key concept that forms the
basis of this Article. 5 The word "environment" has proved problematic to define and academic writers in the field of environmental law have shown a marked reticence in attempting to define the term. 6 The problem stems from the fact that the
meaning of the word "environment" more than likely reflects the
subjective perception of the person or body attempting to formulate a definition. It is much easier to outline the parameters of
the term "environment" than to attempt a concise definition.
Notwithstanding these inherent difficulties, a working definition
will be proffered for the purpose of this Article.

3. Id. at 47-68.
4. UNITED STATES DEPARTMENT OF THE ARMY, CUBA: A COUNTRY STUDY 22-38
(1985) [hereinafter COUNTRY STUDY]. See also SUSAN EVA ECKSTEIN, BACK FROM THE
FUTURE: CUBA UNDER CASTRO 14-19 (1994).

5. A useful introduction to the roots of environmentalism can be found in
MCCORMICK, supra note 2, at vii-xii.
6. PATRICIA W. BIRNir & ALAN E. BOYLE, INTERNATIONAL LAW AND THE ENVIRONMENT 2-3 (1992).
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The term "environment"7 shall refer to the "(i) physical elements of the earth, namely the air, water, land surface, subsurface strata8 (together with all living resources therein), 9 (ii)
outer space,10 (iii) ambient background" and human habitations, 12 (iv) the workplace, 13 (v) indigenous peoples, 14 (vi) the

7. The meaning of the term "environment' is inspired to some extent by the definition contained in two separate pieces of legislation. Environmental Protection Act (UK)
Section 1(2). The term "environment" consists of all, or any of the following media, namely,
"the air, water and land; and the media of the air includes the air within buildings and the
air within other natural or man-made structures above or below ground." Environmental
Protection Act, 1990 §1(2). Comprehensive Environmental Response, Compensation and
Liability Act defines the term "environment as
(A) the navigable waters, the waters of the contiguous zone, and the ocean
waters of which the natural resources are under the exclusive management
of the United States under the Magnuson Fishery Conservation and Management Act [16 U.S.C.A @ 1801 et seq.] and (B) any other surface water,
ground water, drinking water supply, land surface, subsurface strata, or
ambient air within the United States or under the jurisdiction of the United
States.
42 U.S.C. § 9601 (1988).
8. The physical components of the earth are described by earth scientists in terms of
being comprised of four spheres. The definition of these spheres is well articulated in KEVIN
T. PICKERING & LEWIS A. OWEN, AN INTRODUCTION To GLOBAL ENVIRONMENTAL ISSUES 4-5

(1994). These spheres include the lithosphere which comprises the outer layers of the solid
earth (rocks, sedimentary soils); the atmosphere, which makes the layers of gases that extend from the earth's surface up to about 100 kilometers to the outer boundary of the
planet; the hydrosphere, which is the layer of water that covers the planet from a maximum
depth of more than eleven kilometers in the oceans to shallower and less extensive bodies of
water such as lakes and rivers; and the biosphere, the thinnest layer of the earth skin of
combined physical elements comprising organic matter.
9. 'Living resources" shall refer to all biotic elements present in the biosphere, including the full complement of the existing biological diversity. A definition of biological diversity is found in Article 2 of the Convention on Biological Diversity, "For the purposes of
this Convention: 'Biological Diversity' means the variability among living organisms from
all sources including, inter alia, terrestrial, marine, and other aquatic ecosystems and the
ecological complexes of which they are part; this includes diversity within species, between
species and of ecosystems." Convention on Biological Diversity, 31 I.L.M. 822 (1922), art. 2.
10. One of the most perplexing and still unresolved issues in space law is the definition of outer space. Though commonly used by international law scholars, an internationally accepted definition remains elusive. See generally He Qizhi, The Problem of Definition
and Delimitation of Outer Space, 10 J. SPACE L. 157, 157-63 (1982). In 1979, the former
Soviet Union suggested that the region above 100/110 kilometers altitude from the sea level
be deemed outer space. GENNADII PETROVICH ZHUKOV & YURI KOLOSoV, INTERNATIONAL
SPACE LAw 161 (Boris Belitzky trans., 1984). This position appears to be accepted by a
growing number of nations and would be used as the reference for this study. See also
DAMODAR WADEGAONKAR, THE ORBIT OF SPACE LAW 38-59 (1984).
11. Ambient background refers to the artificial conditions that characterize the surroundings such as light and noise.
12. Human habitations shall include places inhabited by people for the purpose of living either on a temporary or permanent basis.
13. Convention Concerning Occupational Safety and Health and the Working Envi-

42
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natural, cultural, and common heritage of the world."1 5 It is imronment, LXIV International Labour Office Official Bulletin Series A, 111 (1981), Part I,
Article 3(c) the term "workplace" covers all places "where workers need to be or to go by reason of their work and which are under the direct or indirect control of the employer."
14. Indigenous peoples shall refer to following: (1) Tribal peoples in independent
countries whose social, cultural and economic conditions distinguish them from other sections of the national community, and whose status is regulated wholly or partially by their
own customs or traditions or by special laws or regulations; or (2) Peoples in independent
countries who are regarded as indigenous on account of their descent from the populations
which inhabited the country, or geolographical region to which the country belongs, at the
time of conquest or colonisation or the establishment of present State boundaries and who,
irrespective of their legal status, retain some or all of their own social, economic, political
and cultural institutions.
This definition represents the amalgamation of Article 1(1)(a) and (b) contained in
the Convention Concerning Indigenous and Tribal Peoples in Independent Countries, 28
I.L.M. 382 (1989).
15. Convention for the Protection of the World Cultural and Natural Heritage Articles
1 and 2 state the following:
For the purposes of this Convention, the following shall be considered as
"cultural heritage": monuments: architectural works, works of monumental
sculpture and paintings, elements or structures of an archaeological nature,
inscriptions, cave dwellings and combinations of features, which are of outstanding universal value from the point of view of history, art or science;
groups of buildings; groups of separate or connected buildings which because
of their architecture, their homogeneity or their place in the landscape, are of
outstanding universal value from the point of view of history, art or science;
sites: works of man or the combined works of nature and of man, and areas
including archaeological sites which are of outstanding universal value from
the historical, aesthetic, ethnological or anthropological points of view." Languages, for the purpose of this study, would be considered as a part of the
definition of cultural heritage.
For the purposes of this Convention, the following shall be considered as
"natural heritage": natural features consisting of physical and biological formations of groups of such formations, which are of outstanding universal
value from the aesthetic or scientific point of view; geological and physiological formations and precisely delineated areas which constitute the habitat of
threatened species of animals and plants of outstanding universal value from
the point of view of science or conservation; natural sites or precisely delineated areas of outstanding universal value from the point of view of science,
conservation or natural beauty.
Convention for the Protection of the World Cultural and Natural Heritage, 11 I.L.M.
1358 (1972), art. 1, 2.
A more difficult situation is the definition of the term "common heritage." This
term has caused great consternation in international law especially with regard to the high
seas where it had its genesis. See generally Gennady M. Danilenko, The Concept of the
"Common Heritage of Mankind" in InternationalLaw, 13 ANNALS OF AIR AND SPACE LAW
247, 247-63 (1988). The elements of what constitutes a common heritage of mankind are
"(1) the area under consideration cannot be subject to appropriation; (2) all countries must
share in its management; (3) there must be an active sharing of the benefits reaped from
the exploitation of resources; (4) the area must be dedicated exclusively for peaceful purposes; and (5) the are must be preserved for future generations," Edwin W. Paxson lHI,
Sharing the Benefits of Outer Space Exploration:Space Law and Economic Development, 14
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portant to note that the definition of environment is not intended
to be exclusive and, as environmental science expands, it is possible that the definition will require modification.
II. COUNTRY PROFILE
16
It is loCuba is the largest island in the Greater Antilles.

cated in the mouth of the Gulf of Mexico, approximately 144
kilometers south of the State of Florida 7 and had an estimated
population of 11.04 million in 1996.18 The country's historical
legacy is inextricably bound with Spain, its former colonial master. Christopher Columbus discovered Cuba for Spain on October
29, 1492, and Cuba remained a colony of the Spanish Crown
until 1898, when the United States and Spain engaged in a major military conflict. 19 On April 25, 1898, the U.S. Congress declared war against Spain, and the United States invaded Cuba in
June 1898.20 A swift victory followed that, in large part, was attributable to the growing rebellion by Cubans against Spanish
21
rule.
On January 1, 1899, the United States installed a military
government in Cuba. 22 The United States was bound by the
Teller Agreement which mandated that it not attempt to assert
control over Cuba, thereby placing Cuba in a different position
than other areas captured by Spain. 23 This position was partly
due to the strong desire for independence in Cuba, waning interest in the United States for annexation, a Cuban economy ravaged by war, and a large black population. 24 Accordingly, the
United States had little incentive to thwart the attempts by the
Cubans to achieve a more lasting independence. 25 The result
was the transfer of power from the United States to the Cuban
MICH. J. INVL L. 487, 502 (1993). The common heritage definition generally refer to regions
of particular environmental concern, the preservation of which is for the benefit of mankind,
including outer space, the high sea bed, Antarctica, and the Arctic region.
16. GOVERNMENT OF CUBA, INVESTING IN CUBA TODAY 3 (1993).
17. ld.
18. WORLD RESOURCES INSTITUTE,

WORLD RESOURCES 1996-1997:

ENVIRONMENT 191 (1996).
19. COUNTRY STUDY, supra note 4, at 6.
20. Id. at 21.
21. Id.

22. Id. at 22.
23. Id.

24. Id.
25. Id.

THE URBAN
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government on May 20, 1902.26 This transfer was accompanied
by the Platt Amendment, which provided that Cuba could not
sign any treaties that could impair its sovereignty or contract
any debts that could not be repaid by normal revenues. In addition, Cuba had to accept the legitimacy of all acts of the military
government, permit the United States to purchase or lease lands
for coaling and naval stations, and give to the United States
special privileges to intervene at any time to preserve Cuban independence or to support a government capable of protecting life,
27
property and individual liberties.
For much of the first half of the twentieth century, Cuba had
to live with U.S. interference in its internal affairs, even though
the Platt Amendment was abrogated in May 1934.28 Cuba's political history was turbulent and culminated in the dictatorship
of Fulgenio Batista y Zaldivar, ushered in by a bloodless coup
dlgtat on March 10, 1952.29 This dictatorship ended with the
flight of Batista on January 1, 1959, under military pressure
from the guerrilla army of Fidel Castro.8 0 The rise of Fidel Castro signaled the demise of the United States as a political influence over the direction of Cuban society and the start of a political process designed to move the country towards a communist
state. 1 The former Soviet Union, finding a kindred spirit, lost
little time in asserting itself as Cuba's new political big
32
brother.
In 1976, the first post-revolution constitution was passed. 33
This constitution created a National Assembly with legislative
powers and the responsibility for supervising the actions of other
organs of State power, electing the membership of the Council of
State and the Council of Ministers, and appointing the President, Vice-President, and judges of the People's Supreme
Court. 34 The Council of State is entrusted with the exercise of
the powers of the National Assembly when that body is not sit-

26. Id. at 24.
27. Id. at 22-23.

28. Id. at 31.
29. Id. at 35.
30. Id. at 38.
31. Id. at 42-56.
32. Id.
33. For a general review of the political structure, see MAX AzIcRI, CUBA: POLITICS,
ECONOMICS AND SOCIETY 97-120 (1988).
34. COUNTRY STUDY, supranote 4, at 165.

1997-98]

CUBAN ENVIRONMENTAL LAW

ting.3 5 Generally, the National Assembly only sits for three-day
sessions twice a year, effectively making the Council of State the
dominant body in the establishment of the national legislative
agenda and policy formulation.3 6 The laws made by the Council
of State are deemed decree-laws and enjoy equal judicial validity
the latter legisto those made by the National Assembly, while
37
laws.
as
to
referred
simply
are
efforts
lative
The Cuban Constitution divided the country into fourteen
38
provinces with further sub-division into 169 municipalities.
This new political and administrative division of Cuba was intended to serve as the bedrock for the achievement of a true
communist state in the Marxist tradition.39 Elections were held
for municipal assemblies which were in turn responsible for
electing an executive committee for each municipal assembly,
delegates to provincial assemblies, and deputies for the National
Assembly. 40 The method of appointing delegates to the provincial assemblies and the National Assembly changed with the enactment of the new constitution in 1992, which provided for the
provincial assemblies
electorate to directly elect delegates to the
41
Assembly.
National
the
and deputies for
The Council of Ministers, the highest-ranking administra42
It is empowtive organ, represents the executive arm of Cuba.
ered to issue administrative regulations to implement laws and
to conduct foreign policy. 43 Its duties include conducting the political, economic, cultural, scientific, social, and defense activities
of the state, as dictated by the National Assembly." The Council
of Ministers is also charged with administrative governance over
the various provinces and municipalities. 45 The Council of Ministers is accountable to the National Assembly and the Council of
State in the exercise of its functions. 46 Real executive power,
however, is vested in the Executive Committee of the Council of
35. ECKSTEIN, supra note 4, at 26.
36. Id.
37. COUNTRY STUDY, supra note 4, at 154-224.
38. LESLIE BETHELL, CUBA: A SHORT HISTORY 133 (1993).

39. Id.
40. Id.
41. See ECKSTEIN, supra note 35, at 133.
42.
43.
44.
45.

MAX AZICRI, supra note 33, at 99.
COUNTRY STUDY, supra note 4, at 166.
Id.
Id. at 167.

46. Id.
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Ministers. 47 The Executive Committee is responsible for the activities of ministries and state committees and, thus, is the high48
est decision-making organ of the state apparatus.
In the midst of the legislative and executive mechanisms responsible for running Cuba is the important role of the Communist Party. The Communist Party has a long tradition in Cuba
but was reorganized in 1965 by Fidel Castro to reflect the revolution of January 1, 1959. 49 The highest organ of the Communist
Party is the Central Committee, which meets once every five
years and appoints the Central Committee to conduct its activities when it is not in session. 50 The Party Congress meets twice
each year and, when not in session, its activities are conducted
by the much smaller Political Bureau. 51 As one would expect,
the Communist Party is a powerful group which, although not
engaged in Cuba's daily administration, is responsible for determining the direction in which the society moves, with the
state apparatus providing the means of implementing such policy decisions. 52 There are well-founded suspicions that many
critical national policy decisions are in fact made by the Political
53
Bureau of the Communist Party.
Due to its Spanish influence, Cuba is a civil law country. 54
The judiciary is organized into three levels: the People's Supreme Court; 14 provincial courts; and 169 municipal courts. 55
The Governing Council of the People's Supreme Court ensures
the consistency of judicial decisions. 56 Although the National Assembly is charged with the responsibility of appointing judges to
the People's Supreme Court, the Council of State invariably does
SO. 57

Sugar is Cuba's main export and accounts for nearly eighty
percent of its foreign exchange earnings.5 8 The production of cit-

47.
48.
49.
50.
51.
52.
53.
54.
55.
56.
57.
58.

Id.
Id.
Id. at 176.
Id. at 177.
Id. at 176-78.
Id. at 181.
Id. at 181-82.
COUNTRY STUDY, supra note 4, at 6-14.
Id. at 181-82.
Id. at 168.
Id.
GOVERNMENT OF CUBA, supra note 16, at 5.
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rus fruit is Cuba's other major agricultural activity. 59 Cuba is
the fourteenth largest producer of citrus in the world and the
fourth largest exporter of citrus fruit after Spain, the United
States, and Morocco.6 0 Cuba is also one of the top three producers of nickel in the world, with some exploitation of copper, iron,
chromium, and minor steel production of lesser economic importance. 6 1 In addition, Cuba engages in oil refining activities.
Without any significant oil reserves, however, the country is dependent on imported crude.62 Moreover, refining capacity has
been reduced due to restrictions on oil importation. 68 Fishing
also plays a role in Cuba's economy, and the exportation of lobsters is an important economic activity.64 With its highly skilled
workforce, Cuba has focused on industries such as biotechnology
and the production of high-technology medical equipment. 65 In
recent times, Cuba has sought to develop the tourism sector as a
catalyst for foreign exchange earnings. 66 This is the dominant
economic growth area in Cuba and is based on strong foreign
67
capital investments.
A.

Structure of the Legal EnvironmentalRegime

It is important to understand the structure of the legal environmental regime in Cuba before analyzing its effectiveness.
The first effort to address with environmental protection was
based on the aspirations of Article 27 of the Cuban Constitution,
which stipulated that the state was the protector of the environment. 68 Arising from Article 27's mandate, the state created
the National Commission for the Protection of the Environment
and the Rational Use of National Resources (COMARNA) in
1977, which functioned as part of the executive of the Council of
Ministers. 69 Various organizations with responsibilities for ac-

59.
60.
61.
62.

Id.
Id.
Id. at 5-6.
Id. at 5.

63. Id.

64. Id.
65. Id. at 6.
66. Id.
67. Id.
68. For the full text of Article 27 of the Cuban Constitution, see infra Box 1.0, section titled "State Policy."
69. GOVERNMENT OF CUBA, INFORMATION ON ENVIRONMENTAL PROTECTION IN CUBA
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tivities such as planning, public health, agriculture, tourism, water resources, the sugar industry, and other industries were represented in COMARNA. 70 COMARNA, as expected, was subordinated to the various ministries and did not have a profound
impact on the protection of the environment, particularly because it lacked a legislative basis for the exercise of authority. 71
This situation changed somewhat with the passage of the
law De Protecci6nDel Medio Ambiente y Del Uso Racional De Los
Recursos Naturales (On the Protection of the Environment and
the Rational Use of Natural Resources, Basic Environmental
Law). 72 The Basic Environmental Law, under Articles 117 to
121, established a National System for the Protection of the Environment and provided legislative authority for the Council of
Ministers to take necessary actions for the protection of the envi73
ronment, including the development of additional legislation.
Article 4 of the Basic Environmental Law further reiterated the
position that the state was the ultimate protector of the envi74
ronment.
The situation did not remain static. With the enactment of
the law Decreto-Ley 67 de Organizaci6n de la Administraci6n
Central del Estado (Decree-Law 67 On the Organization of the
Central Administration of the State), ministers were given specific responsibilities for various aspects of the environment as
part of their overall mandate.7 5 Article 64 illustrates this point
quite clearly where, in the case of the Ministry of Agriculture,
responsibilities extended to land, forest, wild animals, and places
of vital environmental interest. 76 Decree-Law 67 On the Organization of the Central Administration of the State also provided
the authority for Ministers to take legislative action to fulfill
3 (1992)
70. Id.

71. Interview with the Ministry of Science, Technology and Environment, in Havana, Cuba (Winter 1996) [hereinafter Interview with MSTE].
72. Ley No. 33 De Protecci6n Del Medio Ambiente y Del Uso Racional De Los Recursos Naturales [Law No. 33 On the Protection of the Environment and the Rational
Use of Natural Resources], ASAMBLEA NACIONAL DEL PODER POPULAR, 27 de deciembre
de 1990, arts. 117-21 [hereinafter Basic Environmental Law].
73. For the full text, see infra Box 1.0, section titled "Executive Mandate."
74. For the full text, see infra Box 1.0, section titled "State Policy."
75. Decreto-Ley 67 de Organizaci6n de la Administraci6n Central del Estado
[Decree-Law 67 on the Organization of the Central Administration of the State],
DIVULGACION LEGISLATWVA, 30 de noviembre de 1976, arts. 52-87.
76. Id. art. 64. For the full text, see infra Box 1.0, section titled "Executive Mandate."
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their mandate. 77
In 1990, the entire administrative structure for the protection of the environment received an overhaul with the enactment
of Decreto-Ley Numero 118 Estructura, Organizaci6n y Funcionamento del Sistema Nacional de Protecci6n del Medio Ambiante y del Uso Racional de los Recursos Naturales y su Organo
Rector (Decree-Law Number 118 Structure, Organization, and
Function of the National System for the Protection of the Environment and the Rational Use of Natural Resources and its
Leading Agency). 78 This law identified specific parts of the environment as well as the governmental bodies with authority over
those parts in order to avoid any conflict in jurisdiction. 79 Furthermore, Article 21 established COMARNA's role as the body
with overall responsibility for environmental matters and with
coordinating the activities of the various entities charged with
protecting the environment.8 0 The only modification to this administrative framework came in 1994 with the enactment of a
new law known as Decreto-Ley No. 147 De la Reorganizaci6n de
los Organismos de la Administraci6a Centraldel Estado (DecreeLaw No. 147 On the Reorganization of the Organism of the Central Administration of the State). Article 11 established the
Ministry of Science, Technology, and Environment (MSTE) to
replace COMARNA;8 ' Article 10 replaced the Committee of the
State for Work and Social Security with the Ministry of Work
and Social Security;8 2 and Article 12 replaced the National Institute of Tourism with the Ministry of Tourism. 3 As a result of
Decree-Law Number 118 Structure, Organization, and Function
of the National System for the Protection of the Environment
and the Rational Use of Natural Resources and its Leading
Agency and Decree-Law No. 147 On the Reorganization of the

77. Id. arts. 13, 52, and 53.
78. Decreto-Ley Numero 118 Estructura, Organizaci6n y Funcionamento del
Sistema Nacional de Protecci6n del Medio Ambiante y del Uso Racional de los Recursos
6
Naturales y su rgano Rector [Decree-Law Number 118 Structure, Organization, and
Function of the National System for the Protection of the Environment and the Rational
Use of Natural Resources and its Leading Agency], GAcETA OFICIAL, 18 de enero de 1990.
79. For the full text, see infra Box 1.0, section titled "State Policy."
80. For the full text, see infra Box 1.0, section titled "State Policy."
81. Decreto-Ley No. 147 De Is Reorganizaci6n de los Organismos de la Administraci6n Central del Estado [Decree-Law No. 147 On the Reorganization of the Organism
of the Central Administration of the State], GAcETA OFIcIAL, 21 de abril de 1994, art. 11.
82. Id. art. 10.
83. Id. art. 12.
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Organism of the Central Administration of the State, the entities
(primary environmental agencies), responsible for environmental
protection in Cuba are the following: MSTE; Ministry of Tourism; Ministry of Agriculture; National Institute of Water Resources; Ministry of Culture; Ministry of Transport; Ministry of
Basic Industries; Ministry of Public Health; and Ministry of
84
Work and Social Security.
The various changes made in the legal and administrative
structures for the protection of the environment have resulted in
Cuba's fairly unique system. Although various governmental
agencies engage in activities pertaining to environmental protection, these agencies are subordinate to a specific ministry and
are tightly controlled by the relevant minister. 85 The ministers
do not simply supervise these agencies from a macro point of
view;8 6 rather, they are intimately concerned with the daily operations of these agencies and assume responsibility for their
actions. 87 Additionally, political responsibility for the protection
of the environment is centralized and different aspects of environmental protection are divided between eight primary environmental agencies, MSTE having overall responsibility for environmental matters. 88
The ministers' authority to issue legislative instruments for
environmental protection stems from several sources. A minister may act pursuant to the constitutional requirement that the
state be the protector of the environment; pursuant to the Basic
Environmental Law; pursuant to the provisions pertaining to the
Decree-Law 67 On the Organization of the Central Administration of the State, supplemented by the new Decree-Law No. 147
On the Reorganization of the Organism of the Central Administration of the State; or in accordance with Decree-Law Number
84. Duties are set out in Article 61 of the law on the Organization of the Central
Administration of the State (1983) as modified by the law on the Organization of the
Central Administration of the State (1994). See Decreto-Ley 67 de Organizaci6n de la
Administraci6n Central del Estado [Decree-Law 67 on the Organization of the Central
Administration of the State], DIVULGACION LEGISLATIVA, 30 de noviembre de 1976, art.
64; Decreto-Ley No. 147 De la Reorganizaci6n de los Organismos de la Administraci6n
Central del Estado [Decree-Law No. 147 On the Reorganization of the Organism of the
Central Administration of the State], GACETA OFICIAL, 21 de abril de 1994,
85. Interview with Ministries, in Havana, Cuba (Winter 1996).
86. Id.
87. Id.
88. Id. See also Article II of the Law on the Organization of the Central Administration of the State creating MSTE (1994).
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118 Structure, Organization, and Function of the National System for the Protection of the Environment and the Rational Use
of Natural Resources and its Leading Agency. 89 Thus, legislative
power does not flow from a single enabling statute; it exists from
several sources that are each of a general nature.

89. Id. arts. 1, 2, and 7.
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BOX 1.0 LEGAL STRUCTURE AND SOURCES OF POWER FOR
PROTECTION OF THE ENVIRONMENT IN CUBA STATE POLICY
CUBAN CONSTITUTION 1976 (now replaced)
Article 27. To ensure the well-being of citizens, the state and society are
the protectors of nature. It falls within the jurisdiction of the legally qualified agencies and of each and every citizen to watch over the healthiness of
the waters and of the air and to protect the flora and fauna.90
DECREE-LAW No. 2 (LAW OF THE TERRITORY OF CUBA)
Article 4. The sovereignty of the Cuban Socialist State has control over all
the national territory which consists of the Cuban Island, the Isle of Pines
and the rest of the islands, the interior waters, the territorial sea, and the
airspace situated over those, and the sub-soil of the terrestrial stratum extended to the stratum and sub-soil of the aquatic territory formed by the
internal waters and the territorial seas, so too is every natural resource
living or non-living found in every area mentioned above subject to the sovereignty of the Cuban State. 91
BASIC ENVIRONMENTAL LAW
Article 4. The protection of the environment and the rational use of natural
resources is the responsibility of the state, the society, the individual and
those who have the obligation to maintain it in optimum condition, with the
purpose of providing the opportunity for life in a suitable environment for
the total development of activities.
Article 5. The environment and natural resources are the common birthright of the society and constitute the fundamental interest of the nation,
for which reason complete attention to it is obligatory.
Article 6. The relationship with the environment is based on the principles
of social property, on the means of production and the planned economic
and social development, and is established by virtue of the necessary harmony of the dialectical unity between man and nature and of the balance
between the demands of the population and the possibilities of exploitation
92
of the natural resources in accordance with its potential.

90. CONSTITUCION DE LA REPOBLICA DE CUBA [CUBA CONST.]

(1976), art. 27

(repealed).
91. Decreto-Ley No. 2 [Decree-Law No. 2], GACETA OFICLAL, 26 de febrero de 1977,
art. 4.
92. Basic Environmental Law, supra note 72, arts. 4-6.
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CONSTITUTION OF THE REPUBLIC OF CUBA (1992)

Article 11. The State exercises its sovereignty: (a) over the entire national
territory which consists of the Island of Cuba, the Isle of Youth and all
other adjacent islands, keys and inland waters, and the territorial sea, in
the extension prescribed by law, and the airspace corresponding to the
above; (b) over the environment and the natural resources of the country;
and (c) over the natural resources, whether living or non-living, of the waters, the floor and subsoil in the economic maritime zone of the Republic of
Cuba and the extension prescribed by the law according to international
practice.
Article 15. It is the socialist state property of the entire people: (a) the
lands that do not belong to small agriculturists or co-operatives integrated
by those, the sub-soil, mines and natural resources living or non-living, inside the economic maritime zone of the Republic, the forest, the waters and
the communication ways...such property cannot be transmitted in property
to natural or juridical persons except in the exceptional cases where the total or partial transmission of any economic objective is designed for the development of the country....
Article 27. The State protects the environment and the natural resources of
the country. Recognizing the close relationship with the economic and social sustainable development for making human life more rational and assuring the survival, well being and the security of present and future generations. It is the obligation of the competent organizations to apply these
principles. It is the duty of the citizens to contribute to the protection of
water, the atmosphere, the conservation of the soil, the flora, the fauna and
the rich potential of nature.93
DECRETO-LEY NUMERO 158 DE LA ZONA
NUMBER 158 ON THE CONTIGUOUS ZONE)

CONTIGUA

(DECREE-LAW

Article 3. The Cuban State makes in the Contiguous Zone the necessary
fiscal rules with the objectives of: (a) preventing infractions of laws and
regulations pertaining to customs, fiscal matters, migration, health, cultural life, environment and natural resources, living and non-living, that
can be committed in the terrestrial territory, in the interior waters, in the
Territorial Sea, in the Economic Zone, in the waters around the island, in
the Contiguous Zone or in the Cuban airspace... 94

93. CuBA CONST. (1992) arts. 11, 15, and 27.

94. Decreto-Ley Numero 158 De La Zona Contigua [Decree-Law Number 158 On
the Contiguous Zone], GACETA OFICIAL, 11 de mayo de 1995, art. 3(a).
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EXECUTIVE MANDATE
DECREE-LAW

67

ON THE ORGANIZATION

OF THE

CENTRAL ADMINI-

STRATION OF THE STATE (1983)

This law establishes the authorities and responsibilities of the various governmental bodies and contains environmental implications. For example:
Article 64. The Ministry of Agriculture is the organization in charge of
managing, executing and controlling the application of the policies of the
State and the Government relating to the land, agriculture and the forest
95
and wild animals.
Article 69. The Ministry of Culture is the organization charged with directing, executing and controlling the application of cultural, artistic and literary policies of the State and of the Government.. .with the following principal authorities and functions... (f) to oversee the conservation of the
96
important things that form part of the cultural heritage....
In some instances, this general responsibility granted to the ministries can
be further defined in subsequent legislation. An example of this is Article
68 which places responsibility for water resources in the country at that
97
time with the Ministry of Construction.
DECREE-LAW No.

114 ON THE NATIONAL INSTITUTE OF WATER RE-

SOURCES (1989)
Article 1. [This law refined this authority further stating that the] ... functions include (a) protection of the waters of the territories, valleys, hydrological works, and water installations; (b) protection of the economic and
social objectives and the nation's environment from dangerous factors that
could affect the waters of the territory; (c) performing the prospecting,
planning and administration of the water resources of the country... .98
BASIC ENVIRONMENTAL LAw

Article 117. The National System for Protection of the Environment and of
the Rational Use of Natural Resources is created affording the harmonious
participation of state organs and organizations, enterprises and its dependencies, co-operatives, political and social organizations and the public, with
a view to awakening national and global attention to the environment and

95. Decreto-Ley 67 de Organizaci6n de

la

Administraci6n Central del Estado

[Decree-Law 67 on the Organization of the Central Administration of the State],
DIVULGACION LEGISLATIVA, 30 de noviembre de 1976, art. 64.
96. Id. art. 69.
97. Id. art. 68.
98. Decree-Law No. 114 of 1989.
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the natural resources.
Article 118. The system includes organs of the Central Administration of
the state and local organs of People's Power, which carry out activities of a
global nature on the protection of the environment and natural resources
and they have, moreover, the responsibility to regulate and control specific
objects under protection. The Council of Ministers, in agreement with the
legal dispositions which regulate the functions of the organs of the Central
State Administration and the local organs of the People's Power, designates
their functions and responsibilities referred to in the preceding paragraph.
Article 119. The system, moreover, is made up of subsystems and each one
of these has a governing body, an organ of the Central State Administration, which directs and controls within the context of the system the activities to be realized in respect to the corresponding natural resources.
Article 120. The Council of Ministers establishes the organization, structure and functioning of the National System and the sub-systems of protection of the environment and the rational use of natural resources.
Article 121. The National System is regulated by: (a) the present law; (b)
complementary legislation; and (c) norms and other dispositions which
come from the Councils of State and Ministers, the organs of Central State
Administration and the local organs of the People's Power.
Article 122. The principal powers and functions of the System are: (a) to
coordinate and control the application of established policies for the protection of the environment and the rational use of natural resources for the
satisfaction of the needs of the society; (b) to propose and control norms and
measures for the attention to and the use of the environment and natural
resources, along scientific bases which guarantee the satisfaction of same;
(c) to scientifically appraise environmental factors in the process of economic and social development for the protection of the environment and to
eliminate or reduce the deterioration which can be produced; and (ch) to
participate in the elaboration, structuring and control of contingency plans
for dealing with catastrophic events which pollute the environment and to
look out for the permanent availability of technical material of the factors
involved in those plans.
Article 123. The powers and functions of the system are developed at two
levels: (a) a level of technical standard and control in which the scientific
basis of the decisions which are subject to the Council of Ministers is elaborated; projects of corresponding norms are approved and their implementation is controlled. It undertakes research, scientific and technical activities,
99. Basic Environmental Law, supra note 72, arts. 117-23.
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standardization, education and dissemination of environmental matters; (b)
an executive level in which environmental situations are evaluated, decisions are taken in the case of breach of standards, concrete measures are
adopted for the solution of environmental problems, and the participation of
the masses is organized in the resolution of unfavorable environmental
situations.99

BAsIc

ENVIRONMENTAL LAW

Article 124. The Council of Ministers is empowered to dictate complementary dispositions which regulate the fulfillment of specific measures for the
protection of the environment and the rational use of natural resources. (a)
In respect to ground water:- the norms relative to its rational utilization the norms related to its preservation, which include the prohibition to realize specific tasks and other activities which can produce contamination or
impede the hydro regulatory functions - the norms relative to the protection
of hydraulic works and water sources - the necessary dispositions to entrust
specific functions and tasks to the organs of Central State Administration
and to all local bodies of People's Power for the achievement of the aforementioned objectives - the norms relative to the conservation, development
and exploitation of fishing resources. (b) With respect to the land: - the
norms relative to its administration and rational utilization - the norms
relative to its restoration and rehabilitation, which include dispositions by
which set functions or tasks are entrusted to the organs of the Central
State Administration and to the local bodies of People's Power. (c) With respect to flora and fauna: - the general norms relative to the protection and
rational use of wooded areas of the country and re-afforestation - the declaration of national parks, natural reserves, animal refuge and other categories, except those of national monuments of the National Network of Protected Areas - norms relative to the creation and maintenance of green
areas in urban settlements and around towns, cities, industries and reservoirs - general norms relative to the protection of wild-life which include
dispositions through which functions and tasks are entrusted to the organs
of the Central State Administration and to the local bodies of People's
Power - the norms relative to the service of protection of forest resources
and wildlife.1 00 (ch) With respect to mineral resources: - the norms relative
to geological prospecting - norms relative to mining and petroleum-gas
mining, as well as the rational use of mineral resources - norms relative to
the protection of mineral deposits. (d) With respect to marine resources :the norms relative to the rational exploitation and preservation of marine
resources - norms relative to the preservation and rehabilitation of the wa-

100. Id. art. 124.
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ters of ports and bays - norms relative to the definition of a single maritime
authority. (e) With respect to the atmosphere:- norms used to avoid its contamination. (f) With respect to human settlements: - norms relative to the
maintenance of optimal environmental conditions - norms relative to the
preservation of human health. (g) With respect to agricultural resources: norms relative to the preservation of animal health, which include those
that lead to the elimination of the causes of animal health emergencies norms relative to the production and certification of seeds - norms relative
to apiculture and production of honey. (h) With respect to tourism resources
and the landscape: - norms relative to constructive activity and the rational
utilization of tourism sites - norms relative to the preservation of landscape
assets. (i) Any other norms necessary to guarantee the effective protection
of the environment and the rational use of natural resources.
Article 125. The Council of Ministers proposes to the Council of State when
it is appropriate to enact decree-laws related to the previous article.
Article
organs
sponds
dictate

126. The Organs of the Central State Administration and the local
of the People's Power, according to the responsibility which correto them respectively through the system of state administration,
the norms and dispositions Basic Environmental Law. 01

DECREE-LAW NUMBER 118 STRUCTURE, ORGANIZATION, AND FUNCTION
OF THE NATIONAL SYSTEM FOR THE PROTECTION OF THE ENVIRONMENT
AND THE RATIONAL USE OF NATURAL RESOURCES AND ITS LEADING
AGENCY
Article 1. The activities of protecting the environment and the rational use
of the natural resources will be developed according to the organization and
the function of the system, which has as its objective the giving of rational
and lobal attention to the environment and natural resources.
Article 2. The activities of the system will be dedicated to the protection of
the environment, including conservation, the control of acts causing prejudice and damage and its improvement and rehabilitation, in particular to
the elements of the abiotic, biotic and socio-economics that the environment
10 2
comprises of so as to have the rational use of natural resources.

101. Basic Environmental Law, supranote 72, arts. 124-26.
102. Decreto-Ley Numero 118 Estructura, Organizaci6n y Funcionamento del
Sistema Nacional de Protecci6n del Media Ambiante y del Uso Racional de los Recursos
Naturales y su 6 rgano Rector [Decree-Law Number 118 Structure, Organization, and
Function of the National System for the Protection of the Environment and the Rational
Use of Natural Resources and its Leading Agency], GACETA OFICIAL, 18 de enero de 1990,
arts. 1, 2.
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DECREE-LAW NUMBER 118 STRUCTURE, ORGANIZATION, AND FUNCTION
OF THE NATIONAL SYSTEM FOR THE PROTECTION OF THE ENVIRONMENT
AND THE RATIONAL USE OF NATURAL RESOURCES AND ITS LEADING
AGENCY
Article 7. The following sub-systems of protection will be created: (a) Subsystem of protection of the atmosphere will be the responsibility of the
Ministry of Public Health, including protection and improvement of the atmosphere; (b) Subsystem of protection of human communities will be the
responsibility of the Ministry of Public Health, including the protection and
improvement of rural and urban communities; (c) Subsystem of protection
of the soils shall be the responsibility of the Ministry of Agriculture, including the protection and the rational use of every surface of the national territory able to be used for agricultural and forest production, and the actions
of the Ministry shall be designed to have the best use of the fertility, so as
to rehabilitate soils and avoid degradation, including soils used in mineral
exploitation; (ch) Subsystem of protection of flora and fauna shall be the responsibility of the Ministry of Agriculture, and includes the protection of
groups of species in natural or artificial formations that require to be protected because of economic, science or cultural values, such as the protection and best use of wood areas of the country, including the hive and melliferous resources; (d) Subsystem of protection of the agricultural resource
shall be the responsibility of the Ministry of Agriculture, in coordination
with the Sugar Ministry, and shall include the protection and rational use
of systematic and permanent plantations, healthy vegetables, and seeds; (e)
System of protection of farm resources shall be the responsibility of the
Ministry of Agriculture, including the health of animals and the protection
and rational use of the different kinds of livestock, including poultry; (f)
Subsystem for the protection of the mineral resources shall be the responsibility of the Ministry of Basic Industries and include the protection and
rational use of every solid, liquid or gaseous minerals that exist in the national territory and in the economic zone adjacent to the territorial seas in
the extension prescribed by law and according to industrial usefulness; (g)
Subsystem of protection of fishing resources shall be the responsibility of
the Ministry of Fishing Industries and include in its actions the protection
and rational use of natural resources living in the waters of the territory,
the mangrove swamps, the coastal waters, the bays, the beaches, the estuaries, the territorial sea and the economic zone immediately superadjacent
to the territorial seas as prescribed by law, so as to protect the ecosystems;
(h) Subsystem of protection of the marine resources of ports shall be the responsibility of the Ministry of Transport, including the protection of the
bays and ports of the national territory, referring to their conservation in
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accordance with the characteristics for the exploitation of a port and the security for the navigation in the marine space of the territorial sea according
to the law referring to the rules of protection against the contamination by
boats engaged in marine traffic; (i) Subsystem of protection of the waters of
the land in the territory shall be vested in the National Institute of Water
Resources, including the protection and rational use of surface and subsurface waters and the application of different rules for protection of river
basins; and (j) Subsystem of protection of tourist resources and the landscape shall be the responsibility of the National Institute of Tourism, including the protection of the natural resources with tourist significance and
in accordance with the protection, conservation and handling of the resources.
Article 21. This Article stipulates that the National Commission for the
Protection of the Environment and the Rational Use of Natural Resources
10 3
(COMARNA) will have overall responsibility for the environment.
DECREE-LAW NO. 147 ON THE REORGANIZATION OF THE ORGANISM OF
THE CENTRAL ADMINISTRATION OF THE STATE (1994)
Article 10. This law replaced the Committee of the State for Work and Social Security with the Ministry of Work and Social Security.
Article 11. This law established, among others, the Ministry of Science,
Technology and Environment to replace COMARNA.
Article 12. This law dissolved the National Institute for Tourism and cre04
ated the Ministry of Tourism. 1
RESOLUTION ON THE RESPONSIBILITY FOR THE PROTECTION OF THE
ENVIRONMENT (1995)
Article 3. The Minister of Science, Technology and the Environment is responsible for inspections pertaining to the environment.
Article 4. The environmental inspection has the principal objectives: (a) to
check and complement environmental legislation in existence; (b) to assist
in the activities of properties and of production and to provide a service in a
way that would help in the protection of the environment and also to
achieve the goal of sustainable development; (c) to prevent the commission
of contraventions and infractions in the development of the mentioned ac-

103. Id. arts. 7(a)-(j), 21.
104. Decreto-Ley No. 147 De la Reorganizaci6n de los Organismos de la Adminis.
traci6n Central del Estado [Decree-Law No. 147 On the Reorganization of the Organism
of the Central Administration of the State], GAcETA OFICiAL, 21 de abril de 1994, arts.
10, 11, and 12.
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tivities;...(g) to verify the works of monitoring of the environment estab.
lished by the specialized institutions.... 105
ROLE OF PROVINCIAL AND MUNICIPAL ASSEMBLIES - According to
DECREE-LAW NUMBER 118 STRUCTURE, ORGANIZATION, AND FUNCTION
OF THE NATIONAL SYSTEM FOR THE PROTECTION OF THE ENVIRONMENT
AND THE RATIONAL USE OF NATURAL RESOURCES AND ITS LEADING
AGENCY
Articles 15-20. There is the requirement for Provincial and Municipal Assemblies to establish Environmental Commissions comprising representatives of the various relevant ministries. Further, Article 31 stipulates that
the Provincial and Municipal Assemblies should exercise similar powers
and faculties as the National Commission on the local level.10 6 This role
was re-enforced by the CUBAN CONSTITUTION (1992).
Article 105. Subject to the limits of their competence, the Provincial Assemblies of the Popular Power have the following authority:- (g) to determine, according to the established guidelines of the Council of Ministers,
the organization, operation and responsibilities of the entities in charge of
carrying out the economic activities of production and services, education,
health, culture, sports, environmental protection.. .
Article 106. Subject to the limits of their competence, the Municipal Assemblies of the People's Power have the following faculties:- (g) to determine according to the established guidelines of the Council of Ministers, the
organization, operation and responsibilities of the entities in charge of carrying out the economic activities of production and services, education,
health, culture, sports, environmental protection... .107

Having reviewed the basic legal and administrative frame-

work for the protection of the environment in Cuba, it is necessary to examine the actual status of the law. The broad definition of "environment" is used in this examination of Cuba's

environmental laws. The Appendix categorizes various aspects
of the environment and the applicable laws in Cuba. A review of
105. Reglamento para la Inspecci6n Ambiental Estatal [Regulation for State Environmental Inspection], GACETA OFICIAL, 24 de julio de 1995, arts. 3, 4(a), (b), (c), (g).
106. Decreto-Ley Numero 118 Estructura, Organizaci6n y Funcionamento del
Sistema Nacional de Protecci6n del Medio Ambiante y del Uso Rational de los Recursos
Naturales y su 6 rgano Rector [Decree-Law Number 118 Structure, Organization, and
Function of the National System for the Protection of the Environment and the Rational
Use of Natural Resources and its Leading Agency], GACETA OFIciAL, 18 de enero de 1990,
art. 31.
107. CuBA CONST. (1992) arts. 105-06.

1997-98]

CUBAN ENVIRONMENTAL LAW

these laws reveals that a wide range of laws exist; these laws
cover most areas of environmental protection. Although the laws
may not be not as stringent or of the same quality as those found
in developed countries, they are a sufficient start for the protection of the environment. To achieve a better understanding of
the effectiveness of environmental related laws, a sample of the
agencies responsible for enforcing these laws were interviewed in
early 1996 and are listed in Box 2.0.108
More than eighty-seven percent of the entities responsible
for protecting the environment that participated in the interview
expressed the opinion that the problem was not one of inadequate laws and that the legislative framework was satisfactory
to deal with the environmental problems confronting Cuba.
However, the two areas of concern are nuclear power and biotechnology. Nuclear activities distinguish Cuba from all other
developing nations in the Caribbean Basin. In 1974, Fidel Castro announced that Cuba intended to utilize nuclear power to
generate electricity. 0 9 It was foreseen that by the end of the
twentieth century, nuclear power would generate over twentyfive percent of Cuba's electricity needs." 0 Cuba intended to con108. Research into the legal environmental regimes of Cuba was conducted during the
first half of 1996. The field work was organized along two main lines, namely an investigation in the existence of actual laws of environmental importance and the workings of enforcement agencies. The investigation as to the status of the existing laws used the definition of the environment as the model for developing categories for assessment of the
presence of appropriate laws.
The other aspect of the field work involved efforts geared towards achieving a better understanding of the effectiveness of environmental related laws. A sample of the agencies responsible for enforcing these laws were interviewed in the early part of 1996 using a
prepared questionnaire. The agencies interviewed are listed in Box 2.0. As noted, there are
nine agencies with primary responsibility for the environment. In addition, there is a prescribed role for Committees for the Defense of the Revolution, Provincial Assemblies, Municipal Assemblies, and other social groups. Interviews were conducted with six of the nine
agencies with primary responsibility for the environment and five other organizations that
are involved in a more peripheral way in the protection of the environment. Due to the political realities of Cuba, interviews were conducted at different levels. At the first level, interviews were conducted with between one and three members at the policy level of the different agencies. Answers were generally standard and very little criticism was offered of
the state apparatus. Due to the response at this level, interviews were conducted at the
lower levels, mainly among field officers. These were not done with the use of formal questionnaires as this aroused suspicion. The results offered greater insight into existing problems some of which were obvious from field observations but yet denied by senior state employees. Finally, some discussions were held with grass root activists and these also yielded
supporting data for the assertions of the lower level state officials.
109. Jorge F. Prez-LUpez, Nuclear Power in Cuba after Chernobyl, in CUBAN
th
COMMUNISM 343, 343-77 (Irving Louis Horowitz ed., 7 ed., 1989).
110. Id.
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struct three nuclear power plants, each with several reactors, by
using technology and parts from the former Soviet Union.' The
first plant was to be the Juragua Plant to be constructed in Juragua, near Cienfuegos. 112 Construction of this first nuclear
plant's infrastructure began in 1980 and the first reactor was
expected to arrive by 1987.113

However, this target date was

pushed back to 1990,114 and Cuba's dream of nuclear power was
halted by Fidel Castro's September 1992 announcement that the
construction of the power plant was suspended due to financial
reasons. 11 As seen in Appendix IV.D., the Cuban government
has attempted to pass legislation that provides for safety in the
nuclear sector, but these legislative attempts are limited in scope
116
considering the inherent danger of nuclear operations.
In approximately 1981, the Cuban government took steps to
develop biotechnology as a major industry. Leading Cuban scientists began to work on the production of human leukocyte alpha interferon. 117 This was the beginning of a biotechnological
revolution. Today, various specialized centers in Cuba produce a
wide range of biotechnological products."18 Within five years of
Cuba's inaugural step into the world of biotechnology, more than
forty products had been developed, and a large state-of-the-art
research center had been constructed. 1 9 In spite of the fear inherent in biotechnological research in the developed world, these
activities have been pursued in Cuba with a minimum of legislative restraint. Indeed, despite Cuba's early start in biotechnology, there is only one piece of legislation passed in 1994 that
120
touches on security in biotechnology operations.
A concern voiced by MSTE pertains to the adequacy of
Cuba's environmental laws and the fact that the thrust of the
various pieces of legislation on the environment has been directed at the State and State entities because Cuba's economy
111. Id. at 344-45.
112. Id. at 344.

113. Id.
114. Id. at 343-77.
115. Reuters, Cuba Suspends NuclearPower Plant Project, GUARDIAN, Sept. 1992, at
3.
116.
117.
118.
119.

See infra Appendix, Part IV.D.
Centro de Ingenieria Genbtica y Biotechnologia, Fact Sheet (1993).
Id.
Elena C. klvarez-Gonzflez, A Cuban Experience: High Tech Products, CUBA

FOREIGN TRADE, 6-8 (1992).

120. See infra Appendix, Part PV.C.
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was formerly based exclusively on socialist principles.
The
opening of the Cuban economy to local and foreign investment
created a need for the law to adjust to target these new business
entities. In fact, a program to review existing laws to contemplate the new economic dispensation in Cuba is currently un12
derway. 1
In light of the general consensus of Cuba's enforcement
agencies that the laws protecting the environment are adequate,
it is necessary to examine the implementation of the national legal environmental regime. This exercise is aimed at determining
the effectiveness of existing laws in protecting the environment.
The problems associated with enforcement are illustrated by reference to examples drawn from the data obtained from interviews.

BOX 2.0 AGENCIES INTERVIEWED IN CUBA
Ministry of Science, Technology, and Environment
Ministry of Tourism
Ministry of Agriculture
National Institute of Water Resources
Ministry of Basic Industries
Ministry of Public Health
National Center of Audio-visual Sub-Aquatic
Environmental Agency
Committee for Defense of the Revolution (Vedado)
Provincial Assembly (Havana)
Municipal Assembly (Havana)

121. Interview with MSTE, supranote 71.

INTER-AMERICAN LAW REVIEW

[Vol. 29:1-2

B. ProblemsAssociated with the Effective
Enforcement of the Legal EnvironmentalRegime
of Cuba
1. The Use of Regulatory Provisions
A common complaint among environmentalists in the developing world is that nations are content to pass framework laws
and then act the dilettante when passing regulations. 122 Dealing
with regulations in Cuba is a little more complex than in most
common law countries. The laws in existence are the following:
the Basic Environmental Law; the 1992 Constitution; the laws of
1983 and 1994 dealing with the Organization of the Central
Administration of the State; and Decree-Law Number 118 Structure, Organization, and Function of the National System for the
Protection of the Environment and the Rational Use of Natural
Resources and its Leading Agency. There are a few laws that
provide the authority to issue regulations. In Cuba, Ministers
may issue environmental legislation either through resolutions,
dispositions, or law-decrees, and no clear rule can be discerned
for the choice of a particular mechanism. 123 Since the passage of
the Basic Environmental Law, there has been a distinct lack of
legislative activity throughout most of the 1980s aimed at implementing detailed norms for the protection of the environment
as contemplated by the various enabling statutes, and particularly, the Basic Environmental Law. This position changed in the
late 1980s with criticism leveled by the Youth Arm of the Communist Party against the apathetic legislative approach. 24 The
result, as seen in the Appendix, was a flurry of legislation from
1989 to the present.

122. See generally Karin Ranta, Balancing Hardrock Mining and the Environment:
The ChileanModel, 6 COLO. J. INT'L ENVTL. L. & POL'Y 423 (1995); Charles T. Du Mars &
Salvador Beltran M. Del Rio, A Survey of the Air and Water Quality Laws of Mexico, 28
NAT. RESOURCES J. 787 (1988); Bondi D. Ogolla, Water Pollution Control in Africa: A
Comparative Legal Study, 33 J. AFR. L. 149 (1989).
123. Interview with Law Professor, University of Havana, in Havana, Cuba (Winter
1996).
124. Interview with Ministries, in Havana, Cuba (Winter 1996).
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2. Legal Language: Ambiguity or Absence of Specific
Standards and Unusual Hardship
In some instances, the legislation imposes certain constraints on enforcement agencies. However, the vagueness or
absence of precise standards in the legislative language has rendered some laws almost unenforceable. Even if it is accepted
that the tendency in civil law jurisdictions is to pass laws consisting of general and all-embracing language, the need for specific standards in the field of environmental protection is paramount. Many examples illustrate this problem. With respect to
noise pollution, Article 1(ch) of the Law-Decree Contravention of
Interior Order prohibits disturbing the peace and quiet of neighborhoods during the hours of the night by making annoying and
unnecessary noises. 125 This provision raises two issues-namely,
how should "hours of the night" and "annoying and unnecessary
noises" be defined? No attempts have been made to define these
important legal elements, and as a result, the law is almost
never enforced. 126 The failure to implement specific standards
has been felt particularly in the protection of the atmosphere.
Article 88 of the Basic Environmental Law seeks to control the
127
emission of gases and other substances into the atmosphere.
In light of the vagueness of this provision, an attempt was made
to prescribe the type of gases and substances that would be subject to State scrutiny. 128 The failure to state the maximum permissible limits, however, resulted in indifference to administrative guidelines. 129
3. Limited Right of Private Action
An important weapon in the arsenal of environmentalists in
many developed countries is the right to bring private actions
against the perpetrators of perceived acts of environmental van125. Decreto-Ley No. 141 Contravenciones del Orden del Interior [Decree-Law No.
141 Contravention of Interior Order], 1981, art. 1. For the full text, see infra Part IV.
Appendix, section titled "Noise."
126. Interview with Attorney, Ministry of Justice, in Havana, Cuba (Winter 1996).
127. Basic Environmental Law, supra note 72, art. 88. For the full text, see infra
Appendix, section titled "Atmosphere and Outer Space."
128.

JOSek ORO, THE POISONING OF PARADISE: THE ENVIRONMENTAL CRISIS IN CUBA

10 (Miami: Endowment for Cuba-American Studies, 1st ed. 1992).
129. Id.
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dalism. 30 In common law jurisdictions, apart from statutory
rights to bring private actions, there is access to non-statutory
actions based on the principles of nuisance, negligence and the
rule of Rylands v. Fletcher.1"' The question whether a private
action can be exercised in Cuba is not a straightforward one.
With its civil law tradition, there are no common law avenues
available such as nuisance or negligence. Yet, Article 27 of the
Constitution places the responsibility on the citizenry to contribute to the protection of the environment. 132 Arguably, this provision provides a solid legal basis to bring a private right of action against the perpetrator of an act of environmental abuse.
The MSTE, while acknowledging the possibility, was emphatic in
stating that such a right has never been exercised. However, it
was claimed that Article 27 has resulted in people coming forward and reporting environmental breaches to MSTE.
4. The Absence of Environmental Policy
In many developing countries, a common criticism leveled is
the absence of national environmental policies. In Cuba, there
have been significant developments in the articulation of a national environmental policy. Following the United Nations Conference on Environment and Development (UNCED) held in
1992, the Cuban government swiftly issued a National Program
on Environment and Development (PNMAD). 1"3 Essentially,
PNMAD represented the Cuban government's attempt to develop
a plan of action capable of fitting within the conceptual framework of Agenda 21, the ambitious United Nations blueprint for
action issued at the conclusion of UNCED. 134 PNMAD is a major
35
policy document containing 214 objectives and 816 actions.
From PNMAD, the fourteen provinces that comprise the national
territory of Cuba have developed territorial programs. 136
PNMAD contains exact priorities and defines all relevant par-

130. 1 LAS CONDICIONES DE SALUD EN LAS AMtRICAS [HEALTH CONDITIONS IN THE
AMERICAS] 330 (1994).

131. (1865) 3 H & C, 774, 797-98 (Court of Exchequer).
132. CUBA CONST. (1992) art. 27.

133. Ministry of Science, Technology, and Environment, Cuba and Sustainable Development, 30 ECO-INFO 1, 1-7 (1994).
134. Id. at 2.
135. Id.
136. Id.
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ticipants and responsible entities. 13 7 It essentially establishes
the macro-objectives and the various competent authorities that
are responsible for the micro-planning necessary to implement
areas of priority and achieve defined objectives. 138
PNMAD has several environmental objectives. First, there
is the question of a sustainable energy policy.' 3 9 Currently, Cuba
is largely dependent on imported hydrocarbons for approximately seventy-four percent of its consumed energy. 14° PNMAD
contemplates the development of alternative energy sources that
would lead to a reduction in the use of hydrocarbons and would
limit gaseous emissions. 14 1 These alternative energy142sources include the use of sugarcane biomass and solar energy.
PNMAD also concerns itself with the protection of ground
water. This includes "the ordering and harnessing of water, protection of quality of water resources and aquatic ecosystems, water supply, and drainage. ''

43

The groundwater policy also fo-

cuses on the use of water in rural and urban areas and the
mandate for sustainable development.144
PNMAD also addresses the protection of biological diversity
and the preservation of valuable ecosystems. 145 It is dedicated to
the preservation of flora and fauna and to the protection of endangered species. 14 In view of Cuba's growing tourism industry,
it is not surprising that PNMvAD has dedicated an entire section
to tourist resources. Over sixty-six sites with beaches, rivers,
dams, mountains, and other natural resources have been identified for protection and development as tourist resources. 47 Furthermore, PNMAD has also highlighted marine resources as being of critical importance. In particular, policies have been
1
developed to ensure the sustainable exploitation of fisheries. 4'
The sustainable development of Cuba's mountain areas is also

137. Id.
138. Id.
139. Id.
140. Id.

141.
142.
143.
144.
145.
146.

Id.

Id. at 3.
Id.
Id.
Id.
Id.

147. Id. at 4.
148. Id.
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another feature of PNMAD's policy objectives. This includes reversing the effects of deforestation, poor agricultural practices,
49
and damage to water sources.1
Agriculture is the mainstay of the Cuban economy, and as
one might expect, it occupies a central position in PNMAD. 150
The policy articulated is one of sustainable agricultural production while simultaneously striving to address problems associated with the use of pesticides and fertilizers, soil degradation,
salinization, and soil acidity. 151 PNMAD also acknowledges the
specter of pollution that has haunted Cuba. A program has been
advocated to promote the rational management of waste and the
clean production both in industry and commerce. 15 2
Bearing in mind the fact that PNMAD merely stated general
objectives, it was incumbent on the various competent state organs to develop specific strategies for implementing the general
objectives. All the primary government agencies interviewed
claimed to have developed appropriate strategies to accomplish
the objectives set forth in PNMAD. 153 While at first glance this
may appear quite laudable, the reality is somewhat different.
An example of the process at work can be found in the activities
of the Ministry of Agriculture. The two major environmental interests of the Ministry are land and biological diversity. 154 Based
on PNMAD, the Ministry of Agriculture has formulated a detailed strategy to deal with the issue of land conservation. However, with respect to biological diversity, such a strategy is not
yet in place.
Cuba is an important source of biological diversity in the
Western Hemisphere. It possesses the largest number of endemic plants in the Greater Antilles. 55 There are over 6000
species of plants; about fifty percent are endemic to Cuba. 156
There are approximately 100 species of palms in Cuba, and more
than ninety percent are endemic to Cuba.157 While the island
149.
150.
151.
152.
153.
154.

Id. at 4-5.
Id. at 6-7.
Id.
Id. at 2-7.
Interviews with Ministries, in Havana, Cuba (Winter 1996).
Interview with Ministry of Agriculture, in Havana, Cuba (Winter 1996).

155. MINISTRY OF SCIENCE, TECHNOLOGY, AND ENvnmoNMENT,

BIENTE Y DEsARROLLO 6 (1995).
156. Id.
157. Id. at 6.
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does not possess a wide range of animal species, there are species of bats, rodents, and insectivores. 158 The biological diversity
of Cuba's marine life is even more outstanding: there are over
5000 species of marine plants and animals, including 600 species
of fish.159 Cuba also has over 350 species of birds, including mi16
gratory species, of which 116 are land birds and 92 aquatic. 0
However, both legal and illegal acts of the state and private citizenry threaten this rich biological diversity. The state's agricultural practices, including the use of pesticides and fertilizers,
have devastated Cuba's biological diversity, especially the
flora. 16 1 The Ministry of Agriculture has acknowledged that
Cuba's plant gene base has been seriously eroded. 162 With respect to the existing fauna, the difficult economic times experienced in the early 1990s, combined with the serious shortage in
meat supply, led to a rise in the indiscriminate hunting of wild
animals. 168 Even the national zoo was not spared. The cruel and
illegal slaughter of a zebra at the zoo testified to the extent of the
problem. The Ministry of Agriculture has recognized that there
is a serious problem regarding biological diversity, but the absence of a strategy to halt the decline of the existing biological
diversity is baffling and appears to contradict the intent of
PNMAD. PNMAD represents an ambitious policy and provides
the means for protecting the environment in Cuba, but the
chasm between the government's rhetoric and reality is both
deep and wide.
5. Inadequate Vision of Environmental Protection
It is quite common in developing countries to find environmental enforcement agencies failing to construe their powers in
64
a manner that enables effective protection of the environment. 1
It may be the case that a law is not primarily directed at environmental objectives but is capable of assisting in the battle to

158. Id. at 7.
159. Id.
160. MINISTRY OF SCIENCE, TECHNOLOGY AND THE ENVIRONMENT, CUBA: ENVIRONMENT AND DEVELOPMENT 5-8 (1995).
161. MINISTRY OF SCIENCE, TECHNOLOGY, AND ENVIRONMENT, supra note 155, at 30.

162. Interview with Ministry of Agriculture, in Havana, Cuba (Winter 1996).
163. Interview with MSTE, supra note 71.
164. See generally Kilaparti Ramakrishna, The Emergence of EnvironmentalLaws in
the Developing Countries:A Case Study of India, 12 ECOLOGY L.Q. 907 (1985).
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preserve the environment. However, the party responsible for
enforcing the law refuses to utilize the powers at its disposal.
The issue of the absence of environmental vision is different in
many developing countries. For example, due to the tight core of
enforcement agencies in India, there is very little scope for failing to recognize the part that a particular agency may play in the
protection of the environment. 165 The only example in Cuba of
this phenomenon can be found in the activities of the Organs of
People's Power. According to Articles 15 to 20 of Decree-Law
Number 118 Structure, Organization, and Function of the National System for the Protection of the Environment and the Rational Use of Natural Resources and its Leading Agency, the
Provincial and Municipal Assemblies are required to establish
Environmental Commissions comprised of representatives of the
various relevant primary environmental agencies. 166 Furthermore, Article 31 stipulates that the Provincial and Municipal Assemblies should, on the local level, exercise similar powers as
COMAIRNA. Articles 105 and 106 of the Cuban Constitution of
1992 also highlight the key environmental role of the Organs of
People's Power. 167 Despite what may appear as the legal basis
for a dynamic role at the grassroots level in the field of environmental protection, the Organs of People's Power have been reduced to providing information on local environmental conditions8
16
at the request of the various primary environmental agencies.
This failure to utilize effectively the powers granted to the Organs of People's Power has led to tremendous disillusion among
local environmentalists who find themselves confronted with
national actions that are quite often at odds with local aspira69
tions. 1

165. Id. at 930.
166. Decreto-Ley Numero 118 Estructura, Organizaci6n y Funcionamento del
Sistema Nacional de Protecci6n del Medio Ambiante y del Uso Racional de los Recursos
Naturales y su 6 rgano Rector [Decree-Law Number 118 Structure, Organization, and
Function of the National System for the Protection of the Environment and the Rational
Use of Natural Resources and its Leading Agency], GACETA OFICIAL, 18 de enero de 1990,
arts. 15-20.
167. CUBA CONST. (1992) arts. 105-06.
168. Interview with MSTE, supra note 71.
169. Interview with local environmentalists, in Havana, Cuba (Winter 1996).
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6. Public Education Programs
Many environmental planners have argued that the key to
developing an effective national system for the protection of the
environment lies in educating the people. In Cuba, the process
of educating the citizenry on the merits of environmental protection is quite developed. 170 The first platform of education can be
found in the school system. During the end of the 1970s, the
state began to look into the possibility of incorporating environmental matters into the educational system. As early as 1981,
Article 14 of the Basic Environmental Law provided for the inclusion of topics pertaining to the protection of the environment
and the rational use of natural resources in the National Education System at all levels of education. 171 This position was reaffirmed by a resolution passed in 1985 providing for the education of children in environmental matters. 172 The education of
students in environmental matters starts at the first level in the
schools and continues throughout the entire educational process.
At the university level, there is greater sophistication with the
teaching of graduate and post-graduate courses on environ73
mental topics.
The Cuban environmental education process is not limited to
the schools. Article 13 of the Basic Environmental Law provides
for the systematic publication of material on the protection of the
environment and its dissemination through the media as well as
through political, social, and peoples' organizations. 174 Article 13
also requires all citizens, especially members of scientific and
cultural organizations, to participate in the publication activities. All of the primary environmental agencies interviewed in
Cuba indicated that they did have a limited environmental education program but that MSTE was the main actor in the process. In this respect, MSTE was performing the task assumed by
the State under the Constitution. Article 39 of the Cuban Constitution of 1992 provides for the State to lead in the formula-

170. 1 LAS CONDIcIONES DE SALUD EN LAS Am2RcAS [HEALTH CONDITIONS IN THE
AMERICAS] 331 (1994).
171. Basic Environmental Law, supranote 72, art. 14.
172. Resolution 91 of 1985, Provision 8.
173.

MINISTRY OF SCIENCE, TECHNOLOGY, AND ENVIRONMENT, supra note 155, at 65-

174. Basic Environmental Law, supranote 72, art. 13.
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tion and promotion of environmental education policies. 175 In
this process, the primary environmental agencies outline their
needs in the area of education and transmit them to MSTE,
which is responsible for implementing the requested educational
program in place. MSTE has established a Center for Environmental Education within the ministry. MSTE and the Ministry
of Education cooperate closely to have relevant information included in the National Plan for Environmental Education which
176
is implemented at all school levels.
7. Lobbies
The developing world is not immune from the power of lobbying groups, a more common and open feature of developed democracies such as the United States. In Cuba, due to its socialist economy in which, prior to 1990, private investment was
limited to certain small landholdings, the issue of lobbying has
not been a factor in the enforcement of environmental laws.
However, certain recent developments have brought into question the accuracy of this position. In its efforts to promote tourism, Cuba has looked to foreign investors to provide much
needed hotel rooms.'7 7 Due to the serious problem with sewage
disposal in Havana, the initial position adopted was that new hotels would have to be constructed with their own sewage processing facilities. 178 Nonetheless, it appears that the foreign investors have managed to persuade the government to forego this
requirement, and it is alleged that the sewage is passed into the
179
national system to make its way unprocessed into the sea.
This situation, though not officially confirmed, suggests the
emergence of an economic interest group capable of forcing the
Cuban government to ignore its own laws and policies.

175. CUBA CONST. (1992) art. 39.
176. Interview with MSTE, supra note 71.
177. GOVERNMENT OF CUBA, supra note 16, at 6.
178. Interview with MSTE, supra note 71.
179. Interview with employees at new hotel, in Havana, Cuba (Winter 1996); Interview with local environmentalists, in Havana, Cuba (Winter 1996).
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8. Resources
a. FinancialResources
The absence of adequate resources represents the greatest
obstacle to protecting the environment in the developing
world. 180 Considering the competition from other pressing concerns such as poverty, the need for economic and social development, and the explosion of the population, it is not surprising
that environmental issues are placed on the back-burner when it
comes to the allocation of State resources. The situation is no
different in Cuba where the common factor underlying the impotence of enforcement agencies in addressing environmental issues is the lack of sufficient resources, especially financial resources.18 1 This section serves to identify the basic problem of
lacking financial resources, while subsequent discussions will focus on the lack of human, mechanical, technical, and research
resources.
The handicap of limited financial resources has had a major
impact on environmental protection in Cuba, particularly during
the "Special Period."'1 2 The Special Period in Cuba started in
1990 and is primarily due to the twin problems of the U.S. embargo and the collapse of Cuba's major benefactor, the former
Soviet Union. l83 This has reduced the State's ability to respond
to environmental problems. I 84 All of the agencies interviewed
claimed to have experienced massive reductions in financial resources flowing from the State, in some instances as low as
twenty-five percent of the moneys received prior to the inception
of the Special Period. 85 This financial hardship is felt especially
in certain critical areas of the environment in Cuba such as soil
protection. 8 6 As a country with an agriculture-driven economy,
180. See Costa R. Mahalu, EnvironmentalDegradationand the Laws in Tanzania,22
VERFASSUNG UND RECHT IN UBERSEE 460 (1989).

181. Interview at all primary environmental agencies, in Havana, Cuba (Winter
1996).
182. Gal] Reed, Protecting the Environment in the Special Period, CUBA UPDATE 29
(Feb. 1993).
183. Mary P. Dunleavey & Adam L. Penenberg, Castro's Green, GREEN MAGA2INE 12
(Feb. 1993).
184. Id. at 12-17.
185. Interview with Ministry of Agriculture, in Havana, Cuba (Winter 1996).
186. Id.
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Cuba has had large tracts of its lands ravaged by the indiscriminate use of fertilizers and pesticides, the excessive use of
mechanization in agricultural pursuits, poor tillage practices,
improper drainage, salinization, and acidification.1 7 Faced with
horrendous soil problems in the 1990s, there has been a swift response both by the legislature and the executive body responsible
for soils.' 88 The Ministry of Agriculture developed a major program to restore soil quality and reverse decades of neglect in soil
management. This program, finalized in 1993, has yet to be implemented because of the failure to obtain the necessary financial resources for its execution. 89
Another example of the difficulties posed by inadequate financial resources can be found in the activity of recycling. Cuba
has ambitiously proposed recycling activities, but the absence of
financial resources has seriously curtailed its endeavors. 190 It
had been hoped that recycling activities would cover items such
as paper, plastics, oil, and glass. 19 1 In fact, official pronouncements claim that great strides have been made in the development of recycling activities. 9 2 However, this is far from the
truth. Research has revealed the presence of a detailed strategy
for recycling, but financial constraints have prevented the implementation of most of these recycling projects. 93
Inadequate financial resources have led to the implementation of a prioritization process that places environmental causes
at a lower level than other projects capable of generating income.
A cogent example is seen in the battle against deforestation. At
the time of the socialist revolution in 1959, a mere fourteen percent of the territory was covered with forests. 9 4 One of the first
acts of the new revolutionary government was to reverse the
process of the unsustainable exploitation of the forested lands of
Cuba. 9 5 Mere months after the revolution in April of 1959, a
187. MSTE, supra note 133, at 6.
188. Decreto No. 179 Protecci6n, Uso y Conservaci6n de los Suelos, y sus Contra-

venciones [Law on the Protection, Use and Conservation of the Soil and its Contraventions], GACETA OFICIAL, 26 de febrero de 1993.
189. Interview with Ministry of Agriculture, in Havana, Cuba (Winter 1996).
190. Gail Reed, Recycling: Old as the Revolution, CUBA UPDATE 42 (Sept. 1992).
191. Id.
192. Id. at 43.

193. Interview with MSTE, supra note 71.
194. MINISTRY OF SCIENCE, TECHNOLOGY, AND ENVIRONMENT, supra note 155, at 36;
Dunleavey & Penenberg, supra note 183, at 17.
195. FIDEL CASTRO, TOMORROW IS TOO LATE: DEVELOPMENT AND THE ENVIRON-
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new law was passed to pursue reforestation objectives. 196 By
1992, it was claimed that the area covered by forests had ceased
its decline and had in fact risen to slightly over eighteen percent
of the country's total acreage. 197 However, this figure is no
longer valid. In fact, forested areas may have even retreated to
pre-revolution levels. 198 The factors influencing this development are the increased burning of wood as a source of fuel during the Special Period and the Ministry of Agriculture's failure to
allocate financial resources to reforestation projects over the last
three years. 199
b. Human Resources
While many developing countries complain about the absence of adequate human resources, this does not appear to be a
significant problem in Cuba. The primary environmental agencies maintain office and field presence in all fourteen provinces. 200 Over sixty-six percent of the primary environmental
agencies voiced the opinion that there were sufficient numbers of
field officers. 201 Indeed, the Ministry of Public Health has
claimed that there are over 1500 inspectors scattered around the
country.202 However, this number may be misleading. The primary environmental agencies with human resources concerns
are MSTE and the Ministry of Agriculture. As noted in the
Regulation for the Environmental State Inspection, MSTE is responsible for supervising inspections made by the other primary
Yet, this agency has only about
environmental agencies. 20
thirty inspectors to supervise the activities of the other primary
environmental agencies throughout the fourteen provinces, an
admittedly difficult responsibility to fulfill with the existing level
of human resources. 20 4 The Ministry of Agriculture, the other
(Ocean Press, 1st ed., 1993).
196. Gail Reed, On the Razor's Edge: Deforestation in Cuba, CUBA UPDATE 37 (Sept.
1992).
197. Id.
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198. Interview with Ministry of Agriculture, in Havana, Cuba (Winter 1996).
199. Dunleavey & Penenberg, supra note 183, at 16.
200. Interview with Ministries, in Havana, Cuba (Winter 1996).
201. Id.
202. Interview with Ministry of Public Health, in Havana, Cuba (Winter 1996).
203. Reglamento para la Inspecci6n Ambiental Estatal [Regulation for the Environmental State Inspection], GACETA OFICIAL, 24 de julio de 1995, art. 3.
204. Interview with MSTE, supranote 71.
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primary environmental agency to express concern with staffing
problems, has acute difficulties in forest monitoring and land inspection, perhaps Cuba's two greatest environmental chal205
lenges.
In terms of the quality of the inspectors in Cuba, insofar as
knowledge of pertinent environmental issues is concerned, over
eighty-three percent of the primary environmental agencies interviewed expressed the opinion that the field inspectors were
capable of adequately fulfilling their duties. The Ministry of
Agriculture voiced the only dissenting opinion.20 6 The Ministry
expressed some dissatisfaction with the field inspectors responsible for land matters.20 7 Specifically, the Ministry was concerned about its ability to convince farmers of the need to reduce
the use of traditional fertilizers and pesticides. 20 8 Since the
Special Period, farmers have been forced to engage in greater organic farming practices and to use biological controls. 209 However, the fear is that unless farmers are properly educated as to
the merits of these alternatives, they will revert to traditional
practices if and when the opportunity arises. Finally, all of the
primary environmental agencies in Cuba, except the Ministry of
Tourism, expressed satisfaction with the level of staffing of environmental specialists within their respective organizations, and
did not see this as a concern. 210 The Ministry of Tourism ap21
pears to rely on MSTE to provide environmental specialists. '
c. Technical,Mechanical, and Research Resources
Enforcement agencies in the developing world have suffered
tremendously due to a shortage of technical, mechanical, and research resources. In Cuba, there are major problems with technical equipment. Cuba once boasted of having sufficient technical equipment spread around the entire country to ensure
adequate protection of the environment.2 1 2 However, this situa205. Interview with Ministry of Agriculture, in Havana, Cuba (Winter 1996).
206. Id.
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208.
209.
210.
211.
Havana,
212.

Id.
Id.
Id.
Interview with Ministry of Tourism, in Havana, Cuba (Winter 1996).
Interview with MSTE, supra note 71; Interview with Ministry of Tourism in
Cuba (Winter 1996).
Interview with Ministry of Public Health, in Havana, Cuba (Winter 1996).
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tion has changed dramatically, and all the primary environmental agencies have expressed the opinion that the state of existing technical equipment is hindering efforts to achieve effective environmental protection due to the absence of spares for
repairs and the quality of the existing equipment itself.213 The
Ministry of Public Health indicated that most of the equipment
for testing air and water quality, acquired in the 1980s from the
former Soviet Union, are now urgently in need of repairs and
spare parts.2 14 One consequence of equipment breakdown has
been the reduction in atmospheric testing. Test points were established throughout Cuba, but equipment breakdown has
meant that some test points are no longer operational.2 1 5 In addition, reliance on technology from the former Soviet Union and
its satellites has meant that Cuba has inherited equipment
manufactured in these countries, the quality of which is acknowledged to be inferior to the equipment produced in devel216
oped countries.
Cuba is also afflicted with grave difficulties with respect to
its mechanical resources. Shortages in fuel supply and the lack
of spares for vehicles have created serious impediments to effective environmental management. 21 7 All the primary environmental agencies responsible for environmental protection have
suffered. Ministries have admitted that it is virtually impossible
to perform proper inspections due to the unavailability of mechanical resources. 2 1 8 While the slow demise of the biological diversity of Cuba is of grave concern, the inability to perform inspections has meant that the process continues unabated. The
problem of garbage collection is another critical issue. The
mounds of garbage littering the streets of Havana bear testimony to the mechanical deficiencies currently being experienced. 2 19 Each municipality has a Municipality Administrative
Council with responsibility for garbage collection. Both the absence of trucks and fuel shortages have resulted in the irregular
220
collection of garbage.
213.
214.
215.
216.
217.
218.
219.
220.
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Id.
Id.
Id.
Reed, supra note 182, at 33.
Interview with Ministry of Agriculture, in Havana, Cuba (Winter 1996).
Reed, supra note 182, at 33.
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With regard to research facilities, the primary environmental agencies are facing crippling obstacles. Cuba traditionally possessed excellent research facilities. It has over twentyfive research institutions; nineteen belong to the Ministry of Agriculture. 221 Apart from research institutions, there are numerous laboratories spread throughout the country, 200 of which are
under the control of the Ministry of Agriculture. 222 These research institutions are capable of performing research into almost every aspect of environmental protection and are supposed
to respond to environmental challenges. 223 An example of this
can be seen in the development of biological controls. With the
onset of the Special Period, shortages were experienced in the
supply of fertilizers and pesticides. 22 4 The Institute of Plant and
Pest Diseases responded quickly by developing biological controls
to replace pesticides in many areas of crop protection. 225 Yet, the
present reality is that a significant percentage of the research
institutions and laboratories are no longer viable due to funding
shortfalls and equipment failure.2 26 Only a few research institutions are accorded sufficient funding, limited to those that can
show an economic benefit as distinct from a purely environ227
mental one, such as the Institute of Plant and Pest Diseases.
9. Multiple Agencies, Overlapping Jurisdiction, and
Inadequate Coordination
One of the striking idiosyncrasies of environmental law in
the developing world is the sheer number of enforcement agencies. This creates problems of overlapping jurisdiction and coordination among the agencies. 228 This situation is exemplified
in the results of a study on the environmental laws of Mexico
and the problems of enforcement. This study concluded from a
survey of air and water pollution laws that the legal system's
failure to respond to environmental challenges resulted from a
221. Interview with Ministry of Agriculture, in Havana, Cuba (Winter 1996).
222. Id.
223. Interview with MSTE, supranote 71.
224. PETER RossET & MEDEA BENJAMIN, THE GREENING OF THE REVOLUTION: CUBA'S
EXPERIMENT WITH ORGANIC AGRICULTURE 20-34 (Ocean Press, 1st ed., 1994).
225. Id. at 35-50.
226. Interview with Ministry of Agriculture, in Havana, Cuba (Winter 1996).
227. Id.
228. Interview with primary environmental agencies, in Havana, Cuba (Winter
1996).
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series of factors, including multiple agencies performing over2 29
lapping functions.
The situation appears different in Cuba where all the primary environmental agencies have asserted that there is no
problem of coordination among the agencies. As a result of Decree-Law Number 118 Structure, Organization, and Function of
the National System for the Protection of the Environment and
the Rational Use of Natural Resources and its Leading Agency
and Decree-Law No. 147 On the Reorganization of the Organism
of the Central Administration of the State, there are only nine
primary environmental agencies responsible for environmental
protection throughout Cuba. This state of affairs is consistent
with the nature of the rigid control exercised by the socialist government over the administration of the country. The duties of
the division of environmental protection are not entirely clear
and there are distinct areas of overlap. The protection of inland
waters illustrates this overlap. If water is contaminated, the
Ministry of Public Health, which is responsible for the health of
local communities, may intervene. The contamination, possibly
caused by agricultural activities, involves the Ministry of Agriculture and the National Institute for Water Resources, responsible for inland waters. Prior to 1994 it would have been the responsibility of COMARNA to coordinate a response to the
problem, but because it is not a ministry, efforts at such coordination were not always completely successful. 23 0 However, with

the creation of MSTE, and its superior status concerning environmental matters, this difficulty no longer arises. MSTE simply meets with all concerned entities and, under its supervision,
develops a solution and an implementation plan. 23 ' The fact that

general
all the government ministries meet very regularly on
23 2
matters also helps to make coordination more efficient.
10. Apathy, Corruption, and Lack of Information
The problem of apathy with respect to environmental protection, corruption, lack of relevant information for environ229. Charles T. DuMars & Salvador Beltrhn M. Del Rio, A Survey of the Air and Water Quwlity Laws of Mexico, 28 NAT. RESoURCES J. 787, 809-10 (1988).
230. Interview with MSTE, supranote 71.
231. Id.
232. Id.
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mental protection, and ignorance of the law that exist among
environmental protection agencies have continuously dogged efforts to create an effective legal machinery to protect the environment in the developing world. 233 Such hindrances have been

disclaimed in Cuba. Indeed, all the primary environmental
agencies maintain that their inspectors are diligent and well
aware of legal responsibilities and that information on the environment is readily available and constantly updated. 234 Based
upon the interviews, the inspectors appear to be highly enthusiastic about the performance of environmental duties. 235 In addition, the flow of information to field personnel appears ade236
quate.
In terms of awareness of the law, interviews at the primary
environmental agencies themselves revealed that almost fifty
percent of the agencies were not fully aware of the number of
laws applicable to their own agency.23 7 All of the primary environmental agencies displayed an awareness of the Basic Environmental Law and of the 1992 Constitution. However, many of
the other relevant laws highlighted in the Appendix were either
unknown or had not been disseminated to field inspectors. 238
It is almost impossible to conduct investigations of corruption in the protection of the environment in Cuba. The existence
of corruption is denied except on a minor scale.2 39 While it was

impossible to verify this claim with the primary environmental
agencies, interviews with environmentalists indicated that some
level of corruption existed at the inspection level, especially with
respect to hunting and illegal logging.

233. See Roger W. Findley, Pollution Control in Brazil, 1 ECOLOGY L.Q. 15 (1988);
Edilsio Fernandez, Law, Politics and Environmental Protection in Brazil, 4 J. ENVTL. L.
41 (1992).

234. Interview with the primary environmental agencies, in Havana, Cuba (Winter
1996).
235. Id.
236. Id.
237. Id.

238. Id.
239. Interview with primary environmental agencies, in Havana, Cuba (Winter
1996).
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11. Lack of Punitive Sanctions
It has often been the case in developing countries that it is
more cost-effective to break the law and pay for the consequences
than to actually re-engineer one's operations to prevent environmental damage. In Cuba, as seen in Box 3.0, the penalties
are indeed abysmally low, but the situation is a little different
from other developing countries in that the remedies available
are quite varied. Though fines are small and may therefore encourage violations of the law rather than observance of it, there
are other relevant considerations. First, according to Box 3.0,
environmental infractions are extensively covered by the C6digo
Penal (Criminal Code). The Criminal Code makes criminal those
acts or omissions that are considered socially dangerous, including crimes against the natural resources and biosphere. Specific
offenses are created in areas such as water contamination,
crimes against the cultural heritage, illegal fishing, marine pollution, and nuclear operation offenses. 24° While the fines are
low, the additional sanction of imprisonment can range from
three months to twelve years. 241 Furthermore, in the case of illegal fishing, penalties can include the seizure of equipment and
242
catches.
There are other remedies for violating environmental laws.
With respect to the protection of water resources, these include
orders to eliminate the irregularities, steps to prevent recurrences, and compensation. 243 The remedies are wide-ranging and
do not appear to have monetary limits. Additionally, the Basic
Environmental Law provides for a host of possible administrative sanctions, including the imposition of fines, the destruction
or confiscation of offending items, the restoration and rehabilitation of objects of the environment or natural resources that
Thus, while
have been damaged or polluted, and reparation.3
240. Criminal Code (1995), arts. 185, 194, 238-39, 241-47, and 325.
241. Id.
242. For the text of cited quoted provisions of the Criminal Code (1995), see infra Box
3.0, and Appendix, generally under relevant sections.
243. See Decreto No. 199 Contravenciones de las Regulaciones para Ia Protecci6n y el
Uso Racional de los Recursos Hidriulicos [Decree No. 199 Contravention of the Regulations for the Protection and Rational Use of Water Resources], GACETA OFICIAL, 11 de
mayo de 1995, art. 1(d); Reglamento de la Inspecci6n Estatal de Recursos HidrAulicos
[Resolution for the Inspections by the State of Water Resources], GACETA OFICIAL, 19 de
noviembre de 1993, art. 30.
244. For the full text of legal provisions, see infra Box 3.0.
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the level of the fines available in Cuba for environmental infractions is indeed very low, the range of remedies available is quite
broad. This buttresses the conclusion that the lack of punitive
financial sanctions ought not to be a major impediment to the enforcement of environmental laws if there is the will to effect real
change.
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BOX 3.0 PENALTIES FOR OFFENSES COMMITTED UNDER SELECTED
2 45
LAWS IN CUBA
REGULATIONS FOR THE CONTROL OF INDUSTRIAL EXPLOSIVES, AMMUNITIONS
AND CHEMICAL EXPLOSIVE SUBSTANCES AND Tomcs AND THE CONTRAVENTIONS

(1989)
2 46
Article 4. Fines for contraventions range between 10 pesos and 50 pesos.

PROTECCI6N, USO Y CONSERVACIN DE LOS SUELOS Y SUS CONTRACENSIONES
(PROTECTION, USE AND CONSERVATION OF THE SOIL AND ITS CONTRAVENTIONS)
247
Article 34. Fines for contraventions range between 30 pesos and 50 pesos.

RESOLUTION ON THE PROTECTION OF THE OZONE LAYER (1993)
2
Article 47. Suspension or dismissal from employment. 4

DECREE-LAW ON THE CONTRAVENTIONS
CLEANLINESS OF VEGETABLES (1992)

OF

THE

REGULATIONS

ABOUT

249
Article 1. Fines for contraventions range between 15 pesos and 500 pesos.

REGLAMENTO DE LA INSPECCION ESTATAL DE RECURSOS HIDRAULICOS
(RESOLUTION FOR THE INSPECTION BY THE STATE OF WATER RESOURCES
(1993))

Article 30. The State Inspectors can propose the elimination of the irregulari250
ties and order the desisting of the infractions.
199 CONTRAVENCIONES DE LAS REGULACIONEs PARA LA
PROTECCION Y EL USO RACIONAL DE LOS RECURSOS HIDRAULICOS (DECREE No.
199 VIOLATIONS OF THE REGULATIONS FOR THE PROTECTION AND THE RATIONAL USE OF HYDRAULIC RESOURCES (1995))
DECRETO NO.

Article 1(d). For contamination of water, a fine of 50 pesos, and obligation to
2 51
eliminate the contaminant.

245.
246.
247.
Use and
de 1993,
248.

In 1996, one U.S. dollar was the equivalent of 20 Cuban pesos.
Decree-Law 107 of 1989.
Protecci6n, Uso y Conservaci6n de los Suelos y sus Contravensiones [Protection,
Conservation of the Soil and its Contraventions], GACETA OFICIAL, 26 de febrero
art. 34(a)-(h).
Resoluci6n 1/93 de Ia COMARNA Sobre Is Capa de Ozono, GACETA OFICIAL, 12

de abril de 1994.

249. Decree No. 169 of 1992.
250. Reglamento de la Inspecci6n Estatal de Recursos HidrAulicos [Resolution for the
Inspection by the State of Water Resources], cap. III, art. 30.
251. Decreto No. 199 Contravenciones de las Regulaciones para la Protecci6n y el uso
Racional de los Recursos Hidr~ulicos [Decree No. 199 Violations of the Regulations for
the Protection and the Rational Use of Hydraulic Resources], GACETA OFICIAL, 11 de
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PARA

LA

PROTECCION Y EL USO RACIONAL DE LOS RECURSOS HIDRAULICOS (DECREE

No.

DECRETO

No.

199

CONTRAVENCIONES

DE

LAS

REGULACIONES

199 VIOLATIONS OF THE REGULATIONS FOR THE PROTECTION AND THE RATIONAL

USE OF HYDRAULIC RESOURCES (1995))

Article 1(d). For contamination of water, a fine of 50 pesos, and obligation to
252
eliminate the contaminant.
CRIMINAL CODE (1995)

Article 4.1. The criminal code of Cuba is applicable to all offenses committed in
the national territory... It is likewise applicable to crimes committed against
the natural resources and the living stratum and the marine sub-soil and the
water immediately superadjacent to the coasts outside of the territorial sea and
the extension prescribed by law.
Article 8. Every act or omission that is considered socially dangerous and prohibited by law under threat of sanction by penal law, is considered a crime. According to Article 27, sanctions include fines, imprisonment. The fine can contemplate compensation 'for consequence of criminal acts. Specifically, under
Article 44, crimes against cultural heritage of the nation can result in confiscation of property.
Article 185. This law provides for imprisonment of five to twelve years for certain crimes related to nuclear activities.
Article 194. This law provides for the crime of contaminating water and the
punishment of imprisonment for a term of three months to one year or the fine
of 100 pesos to 300 pesos.
Article 238. This law deals with similar water contamination offenses but of a
more serious nature and provides for the sanction of three months to one year
in prison or 100 pesos to 300 pesos.
Article 239. Under this law, polluting the sea can result in the fine of 1000 pesos to 10,000 pesos. A similar fine is in place under Article 242 for illegal fish2 53
ing with added sanction of confiscation of fishing instruments and catch.

mayo de 1995, art. I(d).
252. Decreto No. 199 Contravenciones de las Regulaciones para la Protecci6n y el
Uso Racional de los Recursos HidrAulicos [Decree No. 199 Violations of the Regulations
for the Protection and the Rational Use of Hydraulic Resources], GACETA OFICLAL, 11 de
mayo de 1995, art. 1(d).
253. Criminal Code (1995), arts. 4.1, 8, 27, 44, 185, 194, 238, 239, and 242.
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DECRETO No. 123 DE LAS INFRACCIONES CONTRA EL ORNATO PuLIco, LA
HIGIENE Y OTRAS ACTIVIDADES (DECREE No. 123 ON INFRACTIONS AGAINST
PUBLIC ORNAMENTS, HYGIENE, AND OTHER ACTIVITIES (1988)

Article 3. This law essentially deals with improper garbage disposal and pro254
vides for fines ranging between 5 pesos and 30 pesos.
BASIC ENVIRONMENTAL LAW
Article 127. Actions or omissions not constituting a crime which infringe the
precepts of the present law and other legal dispositions with respect to the protection of the environment and the rational use of natural resources are penalized by administrative fines, and in such a case, with measures of deduction,
sacrifice, destruction, confiscation, prohibition from unloading and repair of
damage and other measures. The relevant administrative authority in each
case orders the cessation of the infractory activity, as well as dictates the necessary measures for the restoration or rehabilitation of the objects of the environment or the natural resources that were damaged or polluted.
Article 128. The Council of Ministers establishes the infractory conduct subject
to penalty with an administrative fine referred to in the preceding article, and
determines the proper authority to impose the fines, and points out the appropriate penalty that can be imposed in each case, bearing in mind the following
rules: (a) the quantity of the fine for each infraction has a maximum or minimum limit; and (b) the fines imposed can be of a personal character when
charges are directed towards a natural person or of institutional character
when charges are directed against a person representing an institution. Likewise, the Council of Ministers regulates proceedings for the suitability and imposition of fines and other administrative measures.
Article 129. The payment of administrative fines is realized according to the
following regulations: (a) with respect to personal fines, through deductions of
up to one-fifth of the income of the offenders which are made at each period of
pay, until the total fine is paid; and (b) with respect to institutional fines, one
payment only. The Council of Ministers regulates the proceedings for the payment of administrative fines.
Article 130. The Council of Ministers regulates the proceedings to order the
cessation of conduct which infringes the dispositions and norms dictated for the
protection of the environment and the rational use of natural resources and defines the administrative authorities responsible for this within the system of

254. Decreto No. 123 De las Infracciones Contra el Ornato Ptiblico, la Higiene y
Otras Actividades [Decree No. 123 On Infractions Against Public Ornaments, Hygiene,
and Other Activities], DIVULGACION MINISTERIO DE JUSTICIA, agosto de 1988, art. 3.
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state administration. It also regulates the proceedings to carry out rehabilita255
I
tion or the rectification of contamination or damage caused.

12. The Absence of Political Will
Arguably, the determining factor behind the failure of many
enforcement agencies in the developing world to enforce the law
is the absence of a political will that has sapped the enthusiasm
for environmental protection. Analyzing the question of the political will to enforce environmental protection in Cuba is quite
difficult. The failure to promote environmental protection because of the sensitivities of an electoral or economic group does
not appear to be a problem regarding the political and economic
structure of the society. It is not surprising that all the primary
environmental agencies interviewed expressed the opinion that
the revolutionary government of Fidel Castro has consistently
been devoted to ideals of environmental protection. 2 6 In his
UNCED presentation, Fidel Castro claimed that protection and
conservation of the natural resources of Cuba began with the
revolutionary victory of 1959.257 Indeed, it has been consistently
emphasized that one of the first acts of the new revolutionary
government in 1959 was to tackle the problem of deforestation
by enacting legislation and implementing reforestation policies. 258 It is claimed that after more than thirty years of the
revolution, Cuba has made tremendous strides in protecting the
environment, including the establishment and proper utilization
of water resources, the creation of a vast network of protected
areas, and the development of a coherent strategy for protection

of biological diversity. 259

Yet, despite Cuba's rather optimistic official pronouncements on the political will for environmental protection, several
factors indicate that this commitment is questionable. As noted
in preceding sections, there are grave environmental problems in
255. Basic Environmental Law, supra note 72, arts. 127-30.
256. Interview with primary environmental agencies, in Havana, Cuba (Winter
1996).
257. CASTRO, supra note 195, at 44.
258. The current governing law is Decreto-Ley Numero 136 del Patrimonio Forestal
y la Fauna Silvestre [Decree-Law Number 136 on the Forest Heritage and Wild Animals], GACETA OFICiAL, 5 de marzo de 1993.
259. CASTRO, supranote 195, at 46.
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Cuba that State propaganda does not accurately highlight. In
the only comprehensive analysis of the state of Cuba's environment, Jose Oro has created a damning catalogue of the environmental ills that exist. 260 Indeed, the back cover of the book
makes a brutal statement, "[e]nvironmental problems in the
West have paled in comparison to the ecological disasters we are
now witness to in Eastern Europe and the former Soviet Union.
What the world does not know is that many of the same problems are present in Castro's Cuba today."2 61 What is quite apparent is that the State, as the sole engine of all aspects of the
society, has been primarily responsible for the environmental
disasters that have occurred in Cuba. The disregard for the environment in the pursuit of its developmental objectives certainly undermines its stated commitment to the environment.
Having demonstrated the problems of preserving biological
diversity and the failure to develop a conservation strategy on
biological diversity, much less implement one, Castro's statements on the great strides being made in the preservation of
biological diversity ring hollow. A review of the State's conduct
toward the finances of the Ministry of Agriculture undermines
the commitment to this objective. Over the last two years, the
Ministry of Agriculture has worked with a reduced budget designed to increase agricultural production for home consumption
and export and protect land resources, forests, and biological diversity. 2 62 The Ministry of Agriculture received a large financial

boost during this period with the inflow of foreign investment in
agricultural production. 263 This ostensibly made more money
available for the environmental component of the Ministry's
work. 26 4 Yet, despite the problems of soil degradation, loss of

biological diversity, and deforestation, the freed funds from the
Ministry of Agriculture were diverted to other nonenvironmental projects.2 65 This type of behavior by the Central
Administration of the State raises questions as to the green
qualifications of Castro's revolutionary government.

260. ORO, supra note 128, at 67-132.
261. Id.
262. Interview with Ministry of Agriculture, in Havana, Cuba (Winter 1996).
263. Id.
264. Id.

265. Id.
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Finally, environmentalists who were interviewed informally
expressed the opinion that even though there are official policies
that favor environmental protection in Cuba, the actual behavior
266
of the State apparatus is at times at odds with these policies.
It has been pointed out that the first organization established
with an environmental mandate was COMARNA in 1977, eighteen years after the revolution. 267 COMARNA, which was not
given ministerial authority, could only function in a peripheral
manner. 268 Interestingly enough, a revolutionary commandant
with no environmental experience was placed in charge of
COMARNA. 269 The treatment of the environment as a matter of
serious concern seems only to have emerged with the establishment in 1994 of MSTE to replace COMARNA. 270 Although it is
not easy to pierce the veil of secrecy in Cuba, there is sufficient
evidence to suggest that although the revolution has always been
strong on environmental rhetoric, existing practices may be more
consistent with what prevails in the rest of the developing world.
13. Enforcement Orders
In the developing world, the obvious manifestation of the
failure of enforcement agencies to enforce environmental laws
can be found in the actual enforcement record of the agencies.
Having in previous sections identified the critical hindrances to
the protection of the environment in Cuba, it is perhaps easier to
understand the atrocious enforcement record of this country. In
Cuba, it has been almost impossible to obtain data on the enforcement of environmental laws. Over eighty-three percent of
the primary environmental agencies interviewed claimed to have
brought some enforcement proceedings but could not give actual
statistics. 271 This position was contradicted by informal interviews conducted with lower-level employees of the same agencies
claiming to have brought enforcement proceedings. 27 2 Indeed, to
date there have only been two well-publicized cases of enforce-

266.
267.
268.
269.

Interview with local environmentalists, in Havana, Cuba (Winter 1996).
CASTRO, supra note 195, at 44.
Interview with MSTE, supranote 71.
Id. See also ORO, supra note 128, at 9.

270.

MINISTRY OF SCIENCE, TECHNOLOGY, AND ENVIRONMENT, supra note 155, at 73.

271. Interview with all Ministries, in Havana, Cuba (Winter 1996).
272. Id.
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ment actions; both were in the area of water resources. 278 One
case involved an oil spill in Cienfuegos Bay caused by the careless offloading of a tanker, with the responsible parties being
brought before the courts. 274 In another case, a sugar mill was
forced to pay damages for the discharge of waste into a nearby
reservoir that caused losses to a local fish-breeding farm.27 5
While these cases have been widely cited, these prosecutions appear to be mere aberrations and not indicative of widespread action to ensure compliance with environmental laws.
Perhaps the biggest impediment to the enforcement of environmental laws lies in the identity of the major culprit - namely,
the State itself. In Cuba, the majority of economic activities is
conducted by the State; therefore, there is little place for serious
environmental consequences from the actions of private individuals. The three major areas of concern with respect to private
individuals have been littering, illegal hunting, and deforestation.276 The State has been unwilling to act against private individuals because illegal hunting and deforestation accelerated
at the onset of the Special Period, and littering is primarily due
to the State's failure to provide efficient garbage collection services.

277

In terms of the State's contravention of environmental laws,
the list is extensive and just a few examples are provided. 278 In
the agricultural sector, there are numerous environmental
problems created by the sugar industry.27s Cuba has approximately 156 state-owned sugar mills, and most of them vent their
atmospheric residues straight into the atmosphere without the
removal of pollutants and discharge unprocessed liquid waste
into the streams. 280 Only recently have efforts been made in
some sugar mills to treat the liquid waste and use it as fertilizers.28 1 In the industrial sector the nightmare continues. The

273.
274.
275.
276.

Reed, supra note 182, at 33.
Id.
Id.
Interview with MSTE, supra note 71. See generally Reed, supra note 182, at 29-

33.
277. Id.
278. For a full list of the major environmental disasters committed by the state in its
economic program, see ORO, supranote 128, at 47-61.

279. Id. at 55-56.
280. Id.
281. Reed, supra note 182, at 31.
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Mariel cement factory, found in the Western part of the island,
frequently covers the entire village of Mariel with thick cement
dust. 282 The mining industry follows a similar pattern, as seen
283
in the nickel-cobalt bearing mineral deposits of Eastern Cuba.

Quarries such as the Ocujal and Marti are known for releasing
large amounts of dust into the atmosphere. 28 4 Furthermore,
there are huge scars on the land where nickel mining operations
have taken place. 285 The copper and polymetallic mines of Mella
and Matahambre in Western Cuba have also caused forest loss
by the release of acids into the atmosphere. 28 6 Finally, mention
must be made of the oil refining operations in Cuba, particularly
the Havana refinery where lead and other petrochemical waste
are poured untreated into the Havana Bay. 28 7 Undoubtedly, part

of the failure of the primary environmental agencies in Cuba to
enforce environmental laws lies inextricably in the fact that the
State is the primary polluter.
C. The Problem of the U.S. Embargo on Cuba
The most critical factor currently affecting the Cuban economy is the steadily tightening U.S. embargo. 2ss In 1959, after
Cuba became a socialist state, the United States was swift in
registering its displeasure by imposing an economic embargo on
Cuba. 289 In late 1960, the United States invoked the U.S. Export
Control Act to ban exports to Cuba. 290 In the same year, the
United States banned all Cuban sugar imports. 29 ' Acting princi-

282. ORO, supra note 128, at 49.
283. Id. at 51-52.
284. Id.
285. Id.
286. Id. at 52.
287. Dunleavey & Penenberg, supranote 183, at 14.
288. The applicable laws are the Cuban Assets Control Regulations of 1963, 28 Fed.
Reg. 6974 (1963) (codified as amended at 31 C.F.R. § 515.101-.809 (1983)); Cuban Democracy Act 1992, Pub. L. No. 102-484, §§ 1701-1712, 106 Stat. 2575; Cuban Liberty and
Democratic Solidarity Act 1996, 22 U.S.C. 6021 et seq., Export Control Act 1949, Ch. 11, 63
Stat. 7 [codified as amended at 50 U.S.C. §§ 2021-32 1993]; Foreign Assistance Act 1961,
Pub. L. No. 87-195, § 620(a), 75 Stat. 424, 22 U.S.C. § 2370 (1989); Trading with the Enemy Act of 1917, Ch. 106, § M(), 40 Stat. 411 [codified as amended at 10 U.S.C. 904,
1993].
289. Dunleavey & Penenberg, supranote 183, at 15.
290. Kam S. Wong, The Cuban Democracy Act of 1992: The ExtraterritorialScope of
Section 1706(a), 14 U. PA. J. INTVL BUS. L. 653 (1994).
291. Id.
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pally under the Trading with the Enemy Act and the Foreign
Assistance Act, these initial economic sanctions culminated in
the enactment of the Cuban Assets Control Regulations. 292 The
Cuban Assets Control Regulations essentially prohibited any
person under U.S. jurisdiction from engaging in transactions involving property in which Cuba or any national of Cuba had an
interest of any nature whatsoever. 93 Foreign subsidiaries owned
or controlled by U.S. persons or corporations were considered to
fall within U.S. jurisdiction. 294 The Cuban Assets Control Regulations only allowed foreign subsidiaries to continue trading with
Cuba where no U.S. goods, dollars, credit, or transport were involved and where such transactions were only "incidental to the
conduct of the business activities" of the foreign subsidiary. 295 In
addition, the Cuban Assets Control Regulations terminated aid
to any country which sent strategic goods to Cuba and sanc296
tioned the transportation of goods to and from Cuba.

The U.S.-imposed economic embargo continued with great
vigor until 1975, when the United States reacted to growing international sentiments regarding the opening up of trade with
Cuba. 297 The Cuban Assets Control Regulations were amended

to provide for the licensing of Cuban trade by U.S. subsidiaries
based in foreign countries that encourage trade with Cuba, the
licensing of ships involved in Cuban trade to facilitate entry into
U.S. ports, and the lifting of the prohibition on aid to foreign
countries that trade with Cuba.2 98 However, this trend in the
easing of the embargo did not endure and the picture changed
with the passage of the Cuban Democracy Act of 1992. The crux
of the Cuban Democracy Act is the prohibition of trade between
Cuba and overseas firms owned or controlled by U.S. residents or
nationals. 299 This legislation was based on the hope that the
prohibition of trade by foreign subsidiaries would further
weaken Cuba and would ultimately precipitate the downfall of
the Castro regime.30 0
292. Id.
293. Id. at 653-55.
294. Allen DeLoach Stewart, New World Ordered: The Assertion of Extraterritorial
Jurisdictionof the CubanDemocracy Act of 1992, 53 LA. L. REV. 1389, 1390-91 (1993).
295. Wong, supra note 290, at 654.
296. Id. at 654.
297. Id. at 655.
298. Id, at 655-56.
299. Id. at 656.
300. Id. at 657.
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The embargo on Cuba has assumed greater prominence with
the passage of the Cuban Liberty and Democratic Solidarity Act
of 1996 (Helms-Burton). Due to intensified political pressure for
harsher sanctions against Cuba in the United States and to some
extent the downing of two aircrafts flown by Cuban-Americans
on February 24, 1996, the Helms-Burton law tightened the embargo against Cuba. The prominent features of this law can be
30 1
summarized as follows:
i. Section 103 - Prohibits the extension of any loan, credit or
other type of financing involving property confiscated in Cuba to
which there is a claim of ownership by a U.S. national.
ii. Section 104 - Continuing opposition by the U.S. government to the membership of Cuba in international financial institutions.
iii. Section 105 - Continuing opposition by the U.S. government to the termination of the suspension of the Cuban membership in the Organization of American States.
iv. Section 106 - Discouraging any assistance by the independent states of the former Soviet Union to Cuba.
v. Section 108 - Determining which governments and commercial entities are continuing to support the Cuban government
through trade, assistance, and joint ventures, especially with respect to property confiscated from a U.S. national.
vi. Section 110 - Reiteration of the prohibition against the
importation of and dealings outside of the United States in products connected with Cuba.
vii. Section 111 - Withholding foreign assistance from countries supporting nuclear activities in Cuba.
viii. Section 112 - Establishment of conditions for the reinstitution of family remittances and travel to Cuba.
ix. Section 301 - Liability for any person, regardless of nationality, for trafficking in property claimed by U.S. nationals
and confiscated by the Cuban government.
x. Section 401 - Exclusion of aliens from the United States
who have confiscated property claimed by nationals of the
301. The Cuban Liberty and Democratic Solidarity (Libertad) Act, Pub. L. No. 104-114,
110 Stat. 785 (1996) §§ 103-06, 108, 110-12, 301, and 401.
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United States or who traffic in such property.
While the embargo has been in existence for over three decades, its effects were somewhat alleviated by trade with the former Soviet Union and its satellites between 1963 and 1989.302
Cuba was heavily dependent on the former Soviet Union for aid
to meet its minimum investment and economic needs.3 03 This
dependence on trade can be seen in oil importation where, until
1989, the Soviet Union supplied almost all the oil consumed by
Cuba, estimated at almost thirteen million tons on preferential
terms. 30 4 By 1992, oil imports from the former Soviet Union had
fallen to 6.1 million tons and Cuba had to face the rigors of the
international market. 30 5 Similarly, sugar, the dominant product
in the Cuban economy, was purchased by the former Soviet Union and its Eastern European allies at prices above world market
prices. 30 6 As Cuba saw its allies embrace free market economics,
it found itself more isolated, facing the 1990s with grim economic
prospects, and beginning to feel the full brunt of the U.S. embargo. 30 7 It has been calculated that Cuba lost around eighty
percent of its foreign trade with the collapse of the Soviet Union,
and the U.S. embargo is now taking its full toll on Cuba with no
sector being spared from its ravages, including the environ308
ment.
First and foremost is the issue of declining national revenue.
Not being able to trade effectively with much of the Western
world and cut adrift from the empire of the former Soviet Union,
Cuba has suffered from a sharp reduction in the amount of funds
available for public spending. 30 9 Cuba's financial position has
grown more precarious due to actions taken under Helms-Burton
10
to set conditions for the reinstatement of family remittances.
This has been a significant source of foreign exchange for Cuba
since the beginning of the Special Period. All sectors of the soci302.
303.
304.
1993).
305.
306.
307.

ROSSET & BENJAMIN, supra note 224, at 9-34.
Id. at 21.
Id. See also Gail Reed, The Prospect of Oil, CUBA UPDATE 29, 41 (Feb.-Mar.
Mario Esquivel, The Search for Fuels, PRISMA 40 (Jul.-Aug. 1993).
ROSSET & BENJAMIN, supra note 224, at 3.
Id. at 21.

308. MINISTRY OF SCIENCE, TECHNOLOGY, AND ENVIRONMENT, THE NEGATIVE
REPERCUSSIONS OF THE EMBARGO IN THE FIELD OF THE ENVIRONMENT AND DEVELOPMENT

1.5 (1995)
309. Interview with MSTE, supra note 71.
310. Id.
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ety have had to face the reality of receiving reduced financial resources3 11 which has meant that environmental programs receive
less attention than do more pressing social programs such as
provisions for food, transportation, and health facilities.
The embargo has also affected the supply of oil. Primary
environmental agencies responsible for monitoring the environment have found themselves unable to carry out the number of
inspections they would have liked to perform because of transportation difficulties.3 12 Even more tragic is the recent upsurge
in deforestation as people search for fuel wood to replace dwindling kerosene supplies. 31 3 This has reversed the attempts at reforestation, which began in 1959.314 Moreover, the reduction in
food resources led to a 22.5 % rise in illegal hunting for 1994 as
compared to 1993. For similar reasons, 1994 saw a rise in the
uncontrolled grazing of domestic animals, putting at peril attempts to preserve the island's biological diversity.3 15 With respect to water quality, the embargo has also proved decisive as
difficulties in obtaining chemicals for the treatment of water and
parts for water purification installations have led to a proliferation in water related illnesses.31 6 As noted before, the fuel crisis,
largely influenced by the embargo, has resulted in irregular collection of waste products, the consequence of which has been a
rise in the deposit of such products in public lands and in water
317
sources.
Another dimension to the U.S. embargo's environmental impact has been the limited access to environmentally sound technologies. Now that the former Soviet Union no longer supports
Cuba, it can shop in the Western world for appropriate environmental technology or environmentally sound technology. Yet,
due to the U.S. embargo, Cuba has in many instances had to do
without or at great expense develop appropriate technologies
that may already be in existence.3 18 In the oil sector, the State
has blamed the inability to procure more environmentally sound
technology for the failure of the Cuban oil refineries to reduce
311.
312.
313.
314.
315.
316.
317.
318.

Id.
Reed, supra note 182, at 29.
Id.
Dunleavey & Penenberg, supra note 183, at 16.
MINISTRY OF SCIENCE, TECHNOLOGY AND ENVIRONMENT, supra note 308, at 3.
Id.
Reed, supra note 182, at 33.
Id. at 29.
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the level of pollutants emitted into the atmosphere.8 19 The refining situation is made worse by the fact that a consistent quality
of crude for which the refinery was designed cannot be obtained
due to the embargo. 320 Using varying grades of crude oil has reduced the effectiveness of the refining process as the plants process crude contrary to their design specifications.3 21 The result is
often disastrous environmental consequences. 8 22 The embargo
has also meant that the Cuban government cannot access international funds from organizations such as the World Bank for
environmental projects or developmental projects with environ3 23
mental implications.
Cuba has made efforts to cast a positive light on the environmental impact of the U.S. embargo. The oil shortage has resulted in less atmospheric pollution due to the growing use of bicycles instead of motorized vehicles. The result has been an
improvement in air quality. 324 The embargo has also promoted
an increased interest in recycling, which although still underdeveloped, may yet emerge as an important economic activity.3 25
The absence of foreign exchange to facilitate the importation of
pesticides and fertilizers has led to the development of organic
fertilizers and the use of biological control.3 26 The immediate
impact has been a decline in chemical pollution. 327 The limited
environmental gains from the embargo, however, cannot offset
the wider environmental problems that are steadily worsening in
an economy under pressure.
D. The Source of Technology in Cuba
As a satellite of the former Soviet Union, Cuba relied heavily
on the Soviet Union and its allies in the Eastern Bloc for the
necessary technology to develop its industrial base.3 28 Addi-

319. Reed, supra note 304, at 42.
320. Id.
321. Id.
322. Reed, supra note 190, at 42.
323. MSTE, supra note 133, at 4.
324. Reed, supra note 182, at 29; Mira Brown & Carl Kurz, Bicycles: A Whole New
Culture, CUBA UPDATE 44 (1992).
325. Gail Reed, supranote 190, at 42.
326. MSTE, supra note 133, at 6-7.
327. Id. at 2.
328. ROSsET & BENJAMIN, supra note 224, at 3.
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tionally, equipment for the domestic services sector such as
transportation and health services were also largely obtained
from other communist countries. 329 With the fall of the Soviet
Union, the appalling state of the environment in most of the
Eastern Bloc countries has emerged. 330 In large part, this may
be due to the use of technology that was not designed with environmental friendliness as a major goal. Without pressure from
environmental interest groups and well-defined legal standards,
technology was designed to be cheap and capable of mass production. Today, Cuba is saddled with Eastern Bloc technology
and its environmental shortcomings. The problem is exacerbated by the difficulties inherent in maintaining equipment for
which spares are no longer available and by the absence of financial resources that can facilitate a shift to more environmen33
tally benign technology commonly found in the West. '

E.

The Special Problem of Industry

Industry has always been accused to be one of the primary
agents of environmental degradation. Accordingly, the regulation of industry is examined separately to highlight the controls,
if any, which may exist on industrial activities affecting the
quality of the environment. As a centrally planned socialist
economy, the Cuban State was responsible for industrial development during most of the revolutionary period. Thus, industrial development is only regulated at the policy level of government. Of course, the State is theoretically not above the general
laws pertaining to the environment. In fact, Article 11 of the
Basic Environmental Law mandated the consideration of environmental concerns in making investment decisions.3 3 2 This
situation changed somewhat in the 1990s when Cuba attempted
to attract much needed foreign investment.3 33 To accomplish
such investment, Cuba proceeded to pass its Foreign Investment
Law, which provides the legal framework for foreign investment.3 34 This law makes two important points with respect to
329.
330.
331.
332.

Interview with Ministry of Public Health, in Havana, Cuba (Winter 1996).
See generally ORO, supra note 128.
See JEAN STUEBS, THE TEST OF TIME (1st ed., 1989); Reed, supra note 304, at 42.
For the full text see Box 4.0. Basic Environmental Law, supra note 72, arts. 11-

12.
333. GOVERNMENT OF CUBA, supra note 16, at 6-7.
334. Law Number 77 Foreign Investment Act, GRANMA INTERNATIONAL SUPPLE-
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environmental protection. First, the Foreign Investment Law
requires that during the course of investment, environmental
conservation must be practiced and natural resources must be
used in a rational manner.3 35 Second, all applications for foreign
investment must be evaluated by the MSTE regarding the compatibility of proposals with the environmental protection objec38 6
tives of Cuba.
In addition, by passing a resolution on the requirement of
environmental impact assessments, Cuba has created the legal
machinery for imposing environmental impact assessments prior
to carrying out economic proposals.3 37 This provision is a response to the need to protect the environment from adverse foreign investment. Moreover, in the mining sector, the passage of
the Ley de Minas (Law of Mining) has provided the legal framework for the conduct of mining activities by both private and
State entities.33 8 While several pieces of environmental legislation, identified in Box 4.0, apparently speak to State entities
specifically, others have general obligations that would apply to
private investors. 339 However, as noted, the MSTE has recognized the shortcomings in the existing legal environmental regime, particularly the Basic Environmental Law, and plans are
underway to modify the existing body of laws where necessary to
contemplate private participation in the Cuban economy. 34° It is
hoped that the laws recently passed and the proposed implementation of other pieces of legislation will assist in ensuring that
Cuba's environment is protected as its economy becomes more
open. Of course, the State-driven part of the economy remains
largely above the law and a cause of concern for proponents of
MENT, at 6 (1995).
335. Id.
336. Id.
337. Reglamento para Ia Realizaci6n y Aprobaci6n de las Evaluaciones de Impacto
Ambiental y el Otorgamiento de las Liciencias Ambientales [Regulation for the realization and approval of the evaluation of the environmental impact and the granting of en-

vironmental licenses], GACETA OFICIAL, 9 de octubre de 1995. For the full text see Box
4.0.
338. Ley No. 76 Ley de Minas [Law No. 76 Law of Mining], GACETA OFICIAL, 23 de
enero de 1995. For the full text, see supraBox 4.0.
339. For example, see Reglamento para la Realizaci6n y Aprobaci6n de las Evaluaciones de Impacto Ambiental y el Otorgamiento de las Liciencias Ambientales
[Regulation for the Realization and Approval of the Evaluation of the Environmental Impact and the Granting of Environmental Licenses], GAcETA OFIcAL, 9 de octubre de
1995, art. 3.
340. Interview with MSTE, supra note 71.
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environmental protection in Cuba.
BOX 4.0 LAWS AND INDUSTRY IN CUBA
BASIC ENVIRONMENTAL LAW
Article 11. Measures for the protection of the environment will be obligatory
and included in any investment project, once they have been evaluated and approved from an environmental point of view by the competent state department
in the form established for the other aspects of the investment process.
Article 12. State departments, enterprises and their dependencies as wel as
political, social and popular organizations that by their activities influence or
intervene in the task of the protection of the environment and the rational use
of natural resources, have the obligation to incorporate scientific and technical
advances in the solution of the problems related to this matter. They also have
the obligation to establish adequate systems of vigilance or control to ensure
the carrying out of the subsequent norms and measures and to promote, where
necessary, scientific research which would contribute to the adoption of more
34
appropriate decisions. '
LEY NUMERO 73 DEL SISTEMA TRIBUTARIO (LAw NUMBER 73 ON THE SYSTEM
OF TAXATION)

Article 50. A tax is established for the use or exploitation of the natural resources and for the protection of the environment.
Article 51. The subjects of this tax are the juridical or natural persons, Cubans
or foreigners, that use or are related in any way with the use and exploitation
342
of the natural resources within the territory.
LAw OF MINING (1995)

Article 1. The present law is called the Law of Mining and has as its objectives,
the establishment of the mining policy and the juridical regulations and the
manner of performing the aforementioned activities, so as to guarantee the protection, development and use of the mineral resources in the interest of the nation....

341. Basic Environmental Law, supra note 72, arts. 11-12.
342. Ley Numero 73 Del Sistema Tributario [Law Number 73 On the System of
Taxation], GACETA OFICIAL, 5 de agosto de 1994, cap. XI, arts. 50 and 51.

343. Ley No. 76 Ley de Minas [Law No. 76 Law of Mining], GACETA OFICIAL, 23 de
enero de 1995, cap. I, art.1.
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FOREIGN INVESTMENT ACT (1995)
Article 1(1). This Act has the purpose of promoting and encouraging foreign
investment in the territory of the Republic of Cuba, in order to carry out profitable activities which contribute to the country's economic capacity and sustainable development, on the basis of respect for the country's sovereignty and independence and the protection and rational use of natural resources, and of
establishing for that purpose the basic legal regulations under which this can
be realized.
Article 1(2). The norms contained in this Act comprise, among other elements,
the guarantees granted to the investors, the sectors of the economy which can
receive foreign investments, the forms in which they can be utilized, the various types of investments, the procedure for their authorization, the regulations
for these investments relating to banking, taxation and labor, and the norms
related to the protection of the environment and the rational use of natural re344
sources.
Article 54. Foreign Investment is conceived and stimulated in the context of
the country's sustainable development which implies that during the course of
the investment, environmental conservation and the rational use of natural resources are carefully undertaken.
Article 55. The Ministry of Foreign Investment and Economic Co-operation in
pertinent cases, submits the investment proposals it receives for the consideration of the Ministry of Science, Technology and the Environment so that the
latter may evaluate the investment's suitability from the environmental point
of view and determine whether an environmental impact evaluation is required
as well as the suitability of granting pertinent environmental licenses and establishing a control and inspection program in accordance with current legislation.
Article 56(1). The Ministry of Science, Technology and the Environment institutes the measures which may be required to properly control situations that
could lead to damage, dangers or risks for the environment and the rational use
of natural resources.
Article 56(2). The person or company responsible for the damage or harm is
obliged to re-establish the previous environmental situation, repair the material damage and indemnify the injured parties.345

344. Law Number 77 Foreign Investment Act, GRANMA INTERNATIONAL SUPPLEMENT, at 6 (1995).
345. Id. arts. 54, 55, and 56.1.
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REGLAMENTO PARA LA REALIZACION Y APROBACI6N DE LAS EVALUACIONES DE
IMPACTO AMBIENTAL Y EL OTORGAMIENTO DE LAs LICIENCIAS AMBIENTALES
(REGULATION FOR THE REALIZATION AND APPROVAL OF TRE EVALUATION OF
THE ENVIRONMENTAL IMPACT AND THE GRANTING OF ENVIRONMENTAL LI-

CENSES)
Article 1. The present regulation has the objective of establishing the procedure for the realization and approval of the evaluation of the environmental
impact and the granting of corresponding environmental licenses.

Article 3. The evaluation of the environmental impact has as its principal objective to protect the environment and, to this purpose, it must validate and
give information of the probable environmental effects to those in charge of
taking decisions in the way that permit the necessary approval or denial of the
execution of a project or activities establishing the adequate procedures to
those purposes....34

III. CONCLUSION

In Cuba, the problem of environmental protection does not
seem to be one of inadequate laws but is instead one of enforcement as the national legal environmental regime appears sufficient to make a start in the process of environmental protection.
Research in Cuba has revealed the common perception that
there are two major impediments to successful environmental
protection: the State and the U.S. embargo. The State, as the
primary economic agent in the society, has largely been responsible for the environmental problems currently facing Cuba.
Agricultural, industrial, and other economic activities have been
pursued with little regard for the environmental consequences.
While the right things have been said about the need to protect
the environment, this rhetoric has not been translated into
practice. The sad reality is that within the framework of Cuba's
authoritarian political structure, the impressive environmental
legal regime, which started with the Cuban Constitution of 1976
and manifests itself today in the Basic Environmental Law, has
346. Reglamento pare la Realizaci6n y Aprobaci6n de las Evaluaciones
Ambiental y el Otorgamiento de las Liciencias Ambientales [Regulation for
tion and Approval of the Evaluation of the Environmental Impact and the
Environmental Licenses], GACETA OFICIAL, 9 de octubre de 1995, cap. I, arts.

de Impacto
the RealizaGranting of
1, 3.
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remained impotent in the face of environmental infractions perpetuated by the State.
The U.S. embargo adds another interesting dimension to the
Cuban environmental crisis. Castro's government is quick to
point to the embargo as the chief villain in the environmental
problems of Cuba. This may be true on the surface, especially in
light of the impact of the embargo on the financial resources of
Cuba. However, many environmentalists believe that the Cuban
government is simply using the embargo as a ploy to deflect attention from its own abuse of the environment. While benefiting
economically from the former Soviet Union's largesse from 1959
to 1989, the Cuban government made no attempt to ensure that
economic development took place in an environmentally friendly
manner or that developments in the infrastructure were put in
place to achieve environmental protection in Cuba. An example
of this can be seen in the attitude of the government to the sewer
system of Havana. The existing sewer system was built at the
beginning of the twentieth century at a time when the population of Havana was less than 500,000. Today, this system has
collapsed with the demands of a population of around 2.5 million.
This situation, according to several environmentalists, could
have been rectified with early investment during the revolution.
However, the majority of the funds received were used to develop
the military power of Cuba and to export revolution to several
other developing countries. Thus, it appears that lifting the Cuban embargo may not necessarily lead to a return to paradise.
Further, the alleged commitment of the revolution to green ideals remains questionable. The U.S. embargo may be morally and
legally wrong, but it cannot be saddled with sole responsibility
for the environmental tragedies of Cuba. In the final analysis,
the conclusion is crystal-clear: the State as the sole engine of all
aspects of the society must be held accountable for some of the
environmental disasters that exist in Cuba today.
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IV. APPENDIX - CUBA'S LEGAL ENVIRONMENTAL REGIME

A. Air Pollution and Outer Space
BASIc ENVIRONMENTAL LAW
Article 87. For the purpose of this law, 'atmosphere' is understood to refer to the mass of air which is in contact with the
earth's surface and whose deterioration can affect human, plant
and animal life.
Article 88. Industries and installations which emit gases
and other substances of any nature into the atmosphere are
obliged to conform to the prevailing legislation on the permitted
concentrations or levels of such material, so as to avoid the deterioration of any object of protection of the environment.
Article 89. State bodies, organs, enterprises and their dependencies with the responsibility for the construction of new
industries and installations of any kind which include in its
technical processes, the emission of any type of substance to the
atmosphere, are under obligation to introduce into their investment projects the most adequate technology to guarantee that,
consistent with the established norms, there is no pollution of
the atmosphere.
Article 90. The relevant state organization establishes the
means and methods of necessary control for the elimination or
decrease of the harmful effects to human health which are
caused by toxic gases originating from the working of the engines
of vehicles of any kind.
Article 91. In the case of high risk to human health caused
by adverse atmospheric conditions, the relevant state bodies or
organs must dictate pertinent measures to effect the decrease or
temporary suppression of industrial activity while said conditions persist.
Article 92. For the situation of industries or any other installation that expels gases and other contaminating substances
to the atmosphere in the proximity of human settlements or
other protected objects, there must be taken into account the
type of industry and topographic and climatic variables of the
zone, to guarantee quality of the environment of said objects of
protection conforming to approved projects, as well as to estab-

1997-98]

CUBAN ENVIRONMENTAL LAW

lished regulations by the appropriate state organs or bodies.
Article 93. It has been decided that green areas will be
created and maintained in areas surrounding cities, in territories
dedicated to recreation and in areas occupied by industrial installations, for the purpose of protecting the atmosphere and im3 47
proving environmental conditions.
RESOLUCION 1/93 DE LA COMARNA SOBRE LA CAPA DE
OZONO (RESOLUTION 1/93 ON THE PROTECTION OF THE OZONE
LAYER (1994))
This resolution sets out to control the activities pursued in
the state of Cuba that may impact the ozone layer, and prescribes the applicable punishment to ensure the discipline of
people engaged in activities that can potentially harm the ozone
layer.

34

CRIMINAL CODE (1995)

Article 194. The punishment is the deprivation of liberty
from three months to one year or fines from 100 pesos to 300 pesos, for the person that... (c) fails to comply with the legal dispositions in order to avoid the contamination of the atmosphere
with gases, substances or any other material injurious to health
349
coming from industries, or other installations or sources....
PROCLAMA - PRINCIPLES GOVERNING THE ACTIVITIES OF
STATES IN THE EXPLORATION AND USE OF OUTER SPACE, INCLUDING THE MOON AND OTHER CELESTIAL BODIES (1977)

Article IX. In the exploration and use of outer space, including the moon and other celestial bodies, States Parties to the
Treaty shall be guided by the principle of cooperation and mutual assistance and shall conduct all their activities in outer
space, including the moon and other celestial bodies, with due
regard to the corresponding interests of all other States Parties
to the Treaty. States Parties to the Treaty shall pursue studies
347. Basic Environmental Law, supra note 72, arts. 87-93.
348. Resoluci6n 1/93 de la COMARNA Sobre la Capa de Ozono [Resolution 1/93 on
the Protection of the Ozone Layer], GACETA OFICAL, 12 de abril de 1994.
349. Criminal Code (1995), art. 194.
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of Outer Space, including the moon and other celestial bodies,
and conduct exploration of them so as to avoid their harmful contamination and also adverse changes in the environment of the
Earth resulting from the introduction of extraterrestrial matter....

350

B. Chemicals
REGULATION ON CHEMICAL SUBSTANCES (REV.

1980)

Article 1. The present regulation has the object of establishing the rules for protection of work that should be done in the
operation of handling, transportation, storage and use of harmful
chemical substances with the end of avoiding accidents at work
or affecting the health of workers who work with such sub35 1
stances.
BASIC ENVIRONMENTAL LAW

Article 17. The production, storage, transport, utilization
and final disposal of hydrocarbons, chemical substances
(biological or radioactive) will be done in such a way that no
damage is done to the environment and in agreement with the
norms established by the competent departments.
Article 29. Residual substances which are the product of
economic and social activity must receive adequate treatment in
accordance withe established norms before being dumped into
the environment so that surface and subterranean waters are
not contaminated. In like manner all recommendations related
to the adequate treatment and disposal of residual substances
are obligatory for investment projects of industrial, agricultural
35 2
and social installations.

350. Sobre los Principios que Deben Regir las Actividades de los Estados en la Exploraci6n y Utilizaci6n del Espacio Ultraterrestre, Incluso la Luna y Otros Cuerpos Celestes [Principles Governing the Activities of States in the Exploration and Use of Outer
Space, InIcuding the Moon and Other Celestial Bodies] (1977).
351. Resolution No. 406 of 1980.
352. Basic Environmental Law, supranote 72, arts. 17 and 29.
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DECREE-LAW FOR CONTROL OF THE INDUSTRIAL EXPLOSIVES,
AMMUNITIONS, CHEMICAL EXPLOSIVE SUBSTANCES AND TOXINS
(1988)

Article 1. The body known as the National Commission of
Explosives and subordinate to the Council of Ministers, being
comprised of representatives of organs of the State, shall be created to carry out the functions of inspection, to be vigilant and
control the making, importation, exportation, storage, transportation, sale, use, destruction and utilization of industrial explosives, ammunitions, and chemical explosive substances or toxins. 35 3

DECREE-LAW ON REGULATIONS FOR THE CONTROL OF
INDUSTRIAL EXPLOSIVES, AMMUNITIONS AND CHEMICAL EXPLOSIVE SUBSTANCES AND TOXINS AND THEIR CONTRAVENTIONS
(1989)
Article 1. The objectives of these regulations are the establishment of the composition, structure and organization of the
National Commission of Explosives, the juridical norms for the
execution of the provision of the Decree-Law about Control of Industrial Explosives, Ammunitions, Chemical Explosive Substances or Toxins and to determine contraventions by persons
and the rules to be applied for infractions... 354
SALUD POBLICA RESOLUCI6N MINISTERIAL
(RESOLUTION ON PUBLIC HEALTH NO. 268)

NO.

268

This resolution prohibits the entrance and use of certain
pesticides in Cuba, which contain as an active ingredient any of
the following: Aldrin; DDT; Dieldrin; Endrin; and Leptophos.3 55
CRIMINAL CODE (1995)
Article 213. Any person who fabricates, acquires, sells, delivers
or has under his power explosives or chemical explosive substances without the legal authorization is punished with the
353. Decree-Law No. 107 of 1980.
354. Decree-Law No. 154 of 1989.
355. Salud Pfiblica Resoluci6n Ministerial No. 268 [Resolution on Public Health No.
268], GACETA OFICIAL, 14 de agosto de 1992, art. 1.
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sanction of deprivation of liberty from one to three years....356
RESOLUTION ON PROCEDURE OF INFORMATION ON CHEMICALS
(1995)
Article 1. These regulations will apply to activities relating
with the chemical products industry and the consumption of the
population, which by reason of the effect on the environment
and health will be declared prohibited or restricted and therefore
be the object of the application of the Information Procedure and
Previous Consent contained in the Directories of London about
the Interchange of Information about the chemical products that
3 57
are the object of international commerce.
C.

Biological Elements

BASIC ENVIRONMENTAL LAW
Article 17. The production, storage, transport, utilization
and disposal of ... biological... waste ... will be done in such a way
that no damage is done to the environment and in agreement
with the norms established by the competent departments.
Article 84. The introduction of live specimens of flora and
fauna can only be effected after complying with the established
requirements ordered by the relevant state organs.
Article 86. It is mandatory for all persons to comply with
the legislation set out by the relevant authority aimed at the
prevention, control and eradication of diseases and pests which
affect wildlife, flora and fauna, as well as the measures established for the protection and fighting of forest fires.
Article 96. Legislation dictated by the relevant authorities
with a view to preventing, controlling and eradicating diseases,
pests and other harmful agents which affect agriculture shall be
complied with by all persons.

356. Criminal Code (1995), art. 213.
357. Resolution 223 of 1995.
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Article 99. Relevant state bodies can declare quarantine in
any place or zone of the national territory and adopt corresponding measures aimed at protecting human, animal and plant
health. Likewise, they fulfill and cause to fulfill the legislation
dictated for a sanitary-veterinary state of emergency decreed by
358
the Council of Ministers.
RESOLUTION ON THE HEALTH OF PLANTS (1990)
This resolution promulgated regulations for the importation
of parts of plants, products whose origins are vegetal, and other
products liable to cause prejudice to the health of the plants from
the State of Cuba.
Article 1. This law stipulates that the present regulations
were enacted to provide for the quarantine of plant type materials in Cuba, with Article 2 prescribing clearly the plants and ma359
terials that are subject to quarantine.
CONTRAVENCIONES DE LAS REGULACIONES SOBRE SANIDAD
VEGETAL (VIOLATIONS OF THE REGULATIONS CONCERNING THE
HEALTHINESS OF PLANTS)

Article 1. Contravention of the regulations about cleanliness
of plants and the imposition of the punishment and other steps.
Offenses are as follows: (a) Failure to inform of bad organisms in
plants; (b) Failure to use proper applications to prevent sicknesses in plants; (c) Failure to follow rules for having healthy
vegetables; (d) If bad micro-organisms are present, herbicides,
pesticides or biological agents must be used to remove problem;
(e) Using germplasm and seeds other than authorized by the
Ministry; (f) Disobeying the rule for introduction of bad organisms into the national territory; (i) Introduction or use in national territory of pesticide products and biological means without authority, (j) Introduction or use of materials in national
territory that ought to be quarantined; (k) Introduce in the national territory bad organisms for plants without authority; (1)
Falsifying documents dealing with origin of products. 360
358. Basic Environmental Law, supra note 72, arts. 17, 84, 86, 96, and 99.
359. Resolution No. 366 of 1990.
360. Contravenciones de las Regulaciones Sobre Sanidad Vegetal [Violations of the

Regulations Concerning the Healthiness of Plants], GACETA OFICIAL, 6 de mayo de 1992,
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ON THE QUALITY OF SEEDS AND ITS CON-

TRAVENTIONS (1992)

Article 1. The present decree establishes the policies to be
followed concerning seeds and has as its objectives the following:
(a) To establish the regulations and the fundamental rules about
the production, conservation, use, storage, transportation, the
profits, the distribution, the supply and the selling of seeds; (b)
implement the approval, correction, and registration and cancel36 1
lation of commercial varieties.
LAW ON PROTECTION OF BEEKEEPING AND THE MELLIFEROUS
AND ITS CONTRAVENTIONS (1992)
Article 1. The Minister of Agriculture will direct and control
the development and exploitation of apriculture and the mellifesses resources and to those effects will have the following
functions: (a) To determine the establishment of the hive and
beekeeping brigades as in the areas that belong to the production
co-operatives and private areas with state authorization; (b) To
execute and control the policies of the genetic development and
the introduction of new species... .362
RESOLUCION NO. 1/94 (RESOLUTION NO. 1/94, RESOLUTION
ON BIOLOGICAL SECURITY).
Article 1. To comply with its responsibility to lead, coordinate and control the actions relating to the protection of the environment and rational use of the natural resources, COMARNA
will develop in a specific way, according to rules of biological security, the following goals: (a) elaborate and develop in conjunction with other bodies a program of biological security according
to studies conducted by several specialized institutions; (b) propose to the competent organs and organizations the lines of investigation required in the activity of biological security; (c) participate in the development of environmental impact assessment
of biological research projects; (ch) in its role as coordinating organization, participate and promote the incorporation of evaluaart. 1(a)-(0,

(i)-0).

361. Decreto No. 175 Regulaciones Sobre Calidad de las Semillas, y sus Contravenciones [Decree No. 175 Regulations on the Quality of Seeds and its Contraventions],
GACETA OFICIAL, 31 de octubre de 1992, cap. I, art. 1(a), (b).
362. Id. art. 2(a), (b).

1997-98]

CUBAN ENVIRONMENTAL LAW

tion of every risk in biological projects (d) in its role as coordinating organization, participate and promote cooperation and approve the investigations of the land and liberate organizations,
(e) coordinate with different organs the realization of the checks
in biomedical and biotechnological installations; (f) check and
improve biological security in coordination with other organizations; (g) ensure compliance with international instruments on
biological projects; (h) recommend and participate in events for
biological security....363
DECRETO-LEY NUMERO 153 DE LAS REGULACIONES DE LA
SANITAD VEGETAL (DECREE-LAW NUMBER 153 ON THE
REGULATION OF THE HEALTH OF VEGETABLES)
Article 2. The present decree-law has as its principal objectives to: (a) to protect the national territory from the introduction and dissemination of bad organisms that damage the different plants or sub-products that come from vegetables and that
are the object of quarantine; (b) to achieve a sanitary state in our
country by means of prevention, localization, control and elimination of bad organisms in plants; (c) to establish the principal
regulation referring to the health of vegetables that include
among others, those relating to the importation of plants as
products and primary materials; (ch) to determine in the field of
application the rules of state services for production of plants; (d)
to regulate the establishment or relief of vegetable quarantine
64
and state of alert in a health emergency.

CRIMINAL CODE (1995)
Article 237(1). Any person who infringes upon the dispositions issued from the competent authorities for preventing, combating or destroying the sickness and disease of animals and
vegetable is punished with the deprivation of liberty from three
months to one year or the fine of one hundred to three hundred
65
pesos or both.
868. Resoluci6n No. 1/94 [Resolution No. V(941, GACETA OFICIAL, 12 de abril de 1994,
art. 1(a)-(h).
364. Decreto-Ley Numero 153 De las Regulaciones de la Sanitad Vegetal [DecreeLaw Number 153 On the Regulation of the Health of Vegetables], GACETA OFICIAL, 12 de
septiembre de 1994, art. 2(a)-(d).
365. Criminal Code (1995), art. 237(1).
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D. Nuclear
PROCLAMA - BANNING NUCLEAR WEAPON TESTS IN THE
ATMOSPHERE, IN OUTER SPACE, AND UNDERWATER (1977)
Article 1. Each of the Parties to this Treaty undertakes to
prohibit, to prevent, and not to carry out any nuclear weapon
test explosion, or any other nuclear explosion, at any place under
its jurisdiction or control: (a) in the atmosphere; beyond its limits
including outer space or underwater, including territorial waters
or high seas; or (b) in any other environment if such explosion
causes radioactive debris to be present outside the territorial
limits of the State under whose jurisdiction or control such ex66
plosion is conducted.

BASIC ENVIRONMENTAL LAW
Article 17. The production, storage, transport, utilization
and disposal of hydrocarbons, chemical substances, biological or
radioactive waste will be done in such a way that no damage is
done to the environment and in agreement with the norms es367
tablished by the competent departments.

DECREE-LAW FOR THE PEACEFUL USE OF NUCLEAR ENERGY
(1982)
Article 1. The present decree-law has the objectives: (a) Establishing the basic juridical norms for the appropriate use of
nuclear energy with peaceful ends in the national territory,
guaranteeing that it will be used in the interest of all the working people and the elevation of their level of life; (b) Establishing
the rules that come before the risk arising from the operations
relating with nuclear materials, radioactive substances and
other sources of radioactive ions. Assuring the protection of the
health of workers, population living near nuclear installations,
and the population in general; (c) To regulate the form of execution in the national territory of the undertakings assumed by the
Cuban state to honor Conventions and other international ac366. Prohibici6n de Emplazar Armas Nucleares y Otras Armas de Destrucci6n en
Mass en los Mondos Marinos y Oceanicos su Subsuelo [Banning Nuclear Weapon Tests
in the Atmosphere, in Outer Space, and Underwater] (1977).
367. Basic Environmental Law, supra note 72, art. 17.
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cords concerning nuclear materials; (ch) To propose the uniformity of a mechanism of regulation and the control of the activities
relating to the peaceful use of nuclear energy; (d) To organize the
accountability and the effective control of nuclear materials, the
physical protection of these radioactive substances and other
forms of radioactive ions; security of nuclear installations and
the radiological protection before the risk of exposure to radioactive ions; (e) Establishing the general conditions for the issuing
of corresponding licenses; (f) To limit the responsibilities and
sanctions that can come from the non-compliance with these dis3 68
positions.
CONVENCI6N SOBRE LA PRONTA NoTIcAci6N DE AcCIDENTES NUCLEARES (CONVENTION ON EARLY NOTIFICATION OF
NUCLEAR ACCIDENTS)
Article 2. Notification and Information. In the event of a
nuclear accident specified in Article 1 (nuclear accident) the
State Party referred to in that article shall: (a) notify, directly or
through the International Atomic Energy Agency (hereinafter referred to as the "Agency"), those States which are or may be
physically affected as specified in Article 1 and the Agency of the
nuclear accident, its nature, the time of its occurrence and its
exact location where appropriate; and (b) promptly provide the
States referred to in Sub-paragraph (a), directly or through the
Agency, and the Agency with such available information relevant
to minimizing the radiological consequence in those States as
specified in Article 5.369
CONVENCION SOBRE ASISTENCIA EN CASO DE ACCIDENTE
NUCLEAR 0 EMERGENCIA RADIOLOGICA (CONVENTION ON ASSISTANCE IN THE CASE OF A NUCLEAR ACCIDENT OR RADIOLOGICAL EMERGENCY)

Article 1(1) - General Provisions. The State Parties shall cooperate among themselves and with the International Atomic
Energy Agency (the Agency) in accordance with the provisions of

368. Decree-Law No. 56 of 1982.
369. Convenci6n sobre la Pronta Notificaci6n de Accidentes Nucleares [Convention
on early Notification of Nuclear Accidents], GACETA OFICIAL, 28 de diciembre de 1991,

art. 2(a), (b).
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this Convention facilitate prompt assistance in the event of a
nuclear accident or radiological emergency to minimize its consequences and to protect life, property and the environment from
3 70
the effects of radioactive releases.
DECREE-LAW ON THE SECURITY AND SUPERVISION OF
NUCLEAR INSTALLATIONS OF THE STATE (1987)
Article 1. The present decree-law has as the objective to establish the dispositions to regulate the organization and execution of the supervision and security of the nuclear installations of
the State in the national territory and to warrant exploitation in
safe conditions and without risk for the personnel of these instal3 71
lations, the population and the environment.
DECREE-LAW FOR THE SECURITY DURING THE TRANSPORTATION OF RADIOACTIVE SUBSTANCES (1987)
Article 1. The objective of the regulation is to establish the
security standards for guaranteeing the safe transportation of
3 72
radioactive substances at a minimum risk.
DECREE-LAW FOR WORKING WITH RADIOACTIVE SUBSTANCES
AND OTHER SOURCES OF RADIOACTIVE IONS (1988)
Article 1. The present regulation has as its objective to establish the rules for making applicable to people working with
radioactive substances and other sources of radioactive ions,
leading to minimum risk possible for the workers exposed in
37 3
their occupation, the public and well-being of the environment.
CRIMINAL CODE (1995)
Article 185. The punishment is deprivation of liberty from
five to twelve years, for the person who: (a) without purpose

370. Convenci6n sobre Asistencia en Caso de Accidente Nuclear o Emergencia Radiologica [Convention on Assistance in the Case of a Nuclear Accident or Radiological Emergency], GACETA OFICIAL, 28 de diciembre de 1991, art. 1(1).
371. Decree-Law No. 9811987.
372. Decree-Law No. 137 of 1987.
373. Law No. 142 of 1987.
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commits an act that can endanger or damage in any way the
means of transport of nuclear materials, with the objective of obstructing its process; (b) intentionally releases nuclear energy,
radioactive substances or other sources of radioactive ions that
endanger the life or health of persons or their properties even
when there is no actual damage; (c) without purpose or incorrectly uses, extracts or moves out of its route, nuclear materials,
radioactive substances and other sources of radioactive ions; and
(ch) keeps under his power objects of radioactive substances or
other sources of radioactive ions that are contaminated, destined
74
to be unused or de-activated.
CONTRAVENCIONES SOBRE PROTECCI6N FISICA, SECRETO
ESTATAL, SUSTANCIAS RADIACTiVAS Y OTRAS FUENTES DE
PELIGROSAS
Y
SUSTANCIAS
IONIZANTES
RADIACIONES
(CONTRAVENTIONS ABOUT PHYSICAL PROTECTION OF STATE
SECRETS, RADIOACTIVE SUBSTANCES AND OTHER SOURCES OF
RADIOACTIVE IONS AND DANGEROUS SUBSTANCES)
This decree is made due to the necessity of establishing the
actions or omissions that do not belong to infractions that should
be considered as contravention of regulations for the physical
protection of state secrets, radioactive substances, and other
sources of radioactive ions and dangerous substances, so as to establish the rules that should be imposed for those violations and
define the authorities and faculties responsible for imposing
375
them and for solving the problems that can stop the process.
E.

Hazardous Waste

BASIC ENVIRONMENTAL LAW
Article 17. The production, storage, transport, utilization
and disposal of ...biological and radioactive waste will be done in
such a way that no damage is done to the environment and in
agreement with the norms established by the competent departments.
374. Criminal Code (1995), art. 185.
375. Contravenciones Sobre Protecci6n Fisica, Secreto Estatal, Sustancias Radiactivas y Otras Fuentes de Radiaciones Ionizantes y Sustancias Peligrosas [Contraventions

about Physical Protection of State Secrets, Radioactive Substances and Other Sources of
Radioactive Ions and Dangerous Substances], GAcETA OFICIAL, 10 de noviembre de 1995.
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Article 47. In order to avoid pollution of the land, it is forbidden: (a) to deposit, introduce or bury polluting substances
without first following the established norms;...
Article 72. In order to prevent the contamination of the
marine environment by hydrocarbons and other harmful and
dangerous substances, it is forbidden to dump: (a) bilge water
and water from the washing of tanks at a distance less than that
established in the prevailing legislation; (b) residues produced by
petroleum mining operations in areas where it can affect a
coastal zone; and (c) industrial waste whose content of hydrocarand dangerous substances exceeds the
bons and other harmful
8 76
established norms.
DECRETO No. 123 DE LAS INFRACCIONES CONTRA EL ORNATO
PUBLICO, LA HIGIENE Y OTRAS ACT1VIDADES (DECREE No. 123 ON
INFRACTIONS AGAINST PUBLIC ORNAMENTS, HYGIENE, AND OTHER
ACTIVITIES (1984))

Article 3(4). Any person who does not comply with the legal
dispositions referring to waste coming from the units of public
health, laboratory of microbiology, biological and chemical units
of production and investigation, ships or airships will be punished by the fine of thirty pesos.
Article 3(6). Any person who has, by reason of being in
charge, the responsibility to operate any installation of recollection, treatment or final disposition of solid or liquid waste,
and performs this activity without observing the rules of sanitation and the protection of the environment, will be punished with
the fine of thirty pesos.377
CRIMINAL CODE (1995)

Article 198. Any person who controls, traffics, keeps, facilitates, processes, receives, employs, transports or exports substances or contaminated objects or contaminants... is punished
with the sanction of deprivation of liberty from six months to two
376. Basic Environmental Law, supra note 72, arts. 17, 47(a), and 72(a)-(c).
377. Decreto No. 123 De las Infracciones Contra el Ornato P6blico, la Higiene y
Otras Actividades (Decree No. 123 On Infractions Against Public Ornaments, Hygiene,
and Other Activities], DIVULGACI6N MINISTERIO DE JUSTCIA, agosto de 1988, art. 3(4),
(6).
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years or the fine of two hundred to three hundred pesos or
37 8
both.
F.

Non-Hazardous Waste

BASIC ENVIRONMENTAL LAW

Article 34. The dumping of debris or rubbish in rivers or
stream channels, caves, sewer, land depressions and drains is
prohibited to prevent the danger of flooding and to avoid health
problems since the normal run-off of rain and rain water would
be hampered.
Article 75. The dumping of garbage or waste of any kind is
forbidden along the coasts, islets, beaches or in the waters which
surround them.
Article 106. The collection, transportation and final disposal
or economic utilization of the waste in urban zones must be done
which do not affect the comthrough procedures and technology
37 9
ponents of the environment.
DECREE No. 123 ON INFRACTIONS AGAINST PUBLIC ORNAMENTS, HYGIENE, AND OTHER ACTIVITIES (1988)
Article 3(1). Any person who does not comply with the legal
dispositions relating to the deposit of waste before collection by
the relevant services is punished with a fine of three pesos.
Article 3(2). Any person who throws solid or liquid wastes in
the public way, yards of houses, external and internal gardens,
terraces, roofs, parks, vehicles of collective transportation, centers of meetings or collective feeding, toilets and the public
drains and any other place of a similar nature is punished with
the fine of five pesos.
Article 3(3). Any person who keeps water that can cause the
growth of mosquitoes is punished with the fine of ten pesos.
Article 3(4). Any person who does not comply with the legal
dispositions referring to waste coming from the units of public
health, laboratory of microbiology, biological and chemical units

378. Criminal Code (1995), art. 198.
379. Basic Environmental Law, supra note 72, arts. 34, 75, and 106.
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of production and investigation, ships or airships will be punished by the fine of thirty pesos.
Article 3(6). Any person who has by reason of being in
charge, the responsibility to operate any installation of recollection, treatment or final disposition of solid or liquid waste,
and perform this activity without observing the rules of cleanliness and the protection of the environment, will be punished
with the fine of thirty pesos.
Article 3(12). Any person who permits his domestic animals
to stray in the sands or water of beaches or in other source of
distribution for aquaculture, treatment plant of potable water,
and the liquid residues, places of final disposition of solid waste
is punished with the fine of ten pesos. 8 0
G. Land
LAW OF COMBUSTIBLE MINERALS (1938)
This law makes no specific environmental provisions but
provides for the management of the exploitation of combustible
minerals.38 '
BASIC ENVIRONMENTAL LAW
Article 39. For the purposes of the present law, land is understood to be the surface area of the national territory which
can be used for agricultural, mineral or forest production.
Article 40. The competent state organs are under obligation
to keep updated the inventory of the land to be able to make the
most advantageous use of same.
Article 41. All users of the land for whatsoever purpose, are
obliged to conserve or increase its fertility through the adequate
use of technical methods of exploitation as well as the application of necessary procedures and resources which would prevent
the deterioration of the soil through erosion, acidity, salinity,

380. Decreto No. 123 De las Infracciones Contra el Ornato Pfblico, Ia Higiene y
Otras Actividades [Decree No. 123 On Infractions Against Public Ornaments, Hygiene,
and Other Activities], DIVULGACIN MINISTERIO DE JUSTICLA, agosto de 1988, art. 3(1),
(2), (3), (4), (6), (12).

381. Law No. 38 of 1938.

1997-98]

CUBAN ENVIRONMENTAL LAW

pollution, inadequate drainage or other forms of degradation.
Any person who carries out geological or
Article 42.
pedeological research, quarrying, mineral mining, terracing of
hillsides or construction of dams or who effects any other activity
which can affect the land, is obligated to adopt the necessary
measures for its subsequent rehabilitation.
Article 43. State organs and organizations, firms and their
dependencies that alter the land during the execution of their
economic activities are under obligation to temporarily keep under conditions of security the fertile parts of the soil until rehabilitation works begin.
Article 44. The cost of rehabilitation of the land is included
in the investment budget, and in the case of non-investment, it is
considered part of the cost of exploitation activity or work to
which the established regulations apply.
Article 45. The situation of industrial plants and construction of all kinds should preferably be carried out on land that is
least favorable to agricultural activity so that the reduction of
agricultural land is minimal.
Article 46. Steep cliffs whose socio-economic exploitation
can cause their accelerated erosion or a modification of the water
flow in that area, are forested or re-afforested for their preservation in accordance with resources anticipated for these purposes in the Economic and Social Development Plan.
Article 47. In order to avoid the pollution of land, it is forbidden: (a) to deposit, introduce or bury polluting substances
without previously following the established norms; (b) to use for
irrigation waters polluted with organic and chemical residues,
insecticides, and mineral fertilizers; as well as residual waters of
cattle and the sewer industry that are not of the right quality; (c)
to use for irrigation mineralized waters, except in the form prescribed by the appropriate state body; and (ch) to use chemical
products for agricultural or other purposes without the previous
authorization of the relevant state organs.
Article 51. The organs and enterprises of the state which
carry out the exploitation of mineral resources are under obligation to guarantee, in the areas where the work is carried out, the
execution of appropriate precautionary measures as well as the
elimination of damages or dangers which may threaten the life
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and health of individuals or the destruction of assets of social interest.
Article 70. Removal of sand from beaches is forbidden, and
in the insular platforms it can be removed with the previous
authorization of the relevant state body, only on condition that
the morphology of the area will not be irreversibly affected.
Article 80. For the exploitation of the forest, the fulfilling of
the following rules is mandatory: (a) To adequately conserve
wooded areas. (b) To restore degraded areas. (c) To increase
planting, both in deforested and forested areas. (ch) To comply
with the measures established for the protection of land, waters
and wildlife.
Article 81. The reduction of the wooded area of the country
is prohibited.
Nonetheless, the Council of Ministers may
authorize a reduction of these areas for socio-economic development.
Article 114. Constructions, carried out in areas of national
territory which possess specific landscape, must harmonize obligatorily in concept and design with the aesthetic value of the
surrounding area.
Article 115. The execution of road works investment projects is forbidden as well as the exploitation of quarries in those
places in the national territory which could lose their present
stability or suffer accelerated erosion.
Article 116. The destruction or clearing of existing natural
vegetation is prohibited in the sandy strips of beaches, as well as
the planting of exotic species which by modifying the natural
conditions of those areas, contribute to the degradation of the
landscape. Likewise, the substitution of exotic vegetation which
3 82
modifies said natural conditions must be followed through.
RESOLUTION ON THE WELL-BEING OF SOILS (1986)
This law provides for the adoption of norms to stop degradation of the soil and salinization and to correct the problems.

383

382. Basic Environmental Law, supra note 72, arts. 39-47, 51, 70, 80, 81, and 114-16.
383. Resolution No. 277 of 1986.
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RESOLUTION ON THE FORMATION,
CONSERVATION OF LAND (1989)

IMPROVEMENT

119
AND

First Resolution. Formation of Land-The Conduct of the
business of agricultural production on land that is either rocky
or not of top soil suitable for vegetables and the performing of
rejuvenative works to make ground fertile. Include rejuvenate
work, the drainage or drying of the ground or marshlands, removal of virgin land, and other things necessary for the formation of land for agriculture. Improvement of Land-The activity
of making restitution or improvement of land necessary to recover its national character because of agricultural production,
including the removal or elimination of the salt of the land. In
that activity the task undertaken includes, among others the
following: major drainage, drainage of parcels, soaking up of water in the ground, application of organic materials, restoration of
places suffering from ground acidification... Conservation of
Land-In the execution of activities for preventing erosion and
other forms of soil erosion in order to pursue soil conservation,
including activities for the task of lifting the topography, technical projects, executive projects, replanting works, construction of
384
terraces and other hydro-technical and anti-erosion works.

DECRETO-LEY N('MERO 136 DEL PATRIMONIO FORESTAL Y LA
FAUNA SILVESTRE (DECREE-LAW NUMBER 136 ON THE FOREST
HERITAGE AND WILD ANIMALS)

Article 1. The common objectives of this decree-law are: (a)
to establish the general regulations for the protection, conservation, sustainable development, the increase and rational use of
the forest and the wild animals...; (b) control the resource of the
38 5
forest heritage ... through the regulations established... .
PROTECTION, USE AND CONSERVATION OF THE SOIL AND ITS

CONTRAVENTIONS
Article 2. The principal objectives of this decree will be the
following: (a) establish controls for the protection, use, conserva384. Resolution No. 23 of 1989.
385. Decreto-Ley Nfmero 136 del Patrimonio Forestal y Is Fauna Silvestre [DecreeLaw Number 136 on the Forest Heritage and Wild Animals], GACETA OFICIAL, 5 de
marzo de 1993, art. l(a), (b).
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tion, improvement and rehabilitation of soils; (b) determine the
order of the utilization of the soil, and the control and making of
its cartography and its characteristics and classification; (c) conserve and protect the fertility and productivity of the soils, the
control of erosion, the salinization, acidity and other things that
damage the soil; (ch) protect the agricultural soils and forest
against the effects from exploitation of animals, geology, industrial installations, socio-economic activities, construction materials, waterworks, and ensure activities conform with the rules
of law; (d) determine personal contraventions and administrative
rules to impose for violations... of the dispositions established by
law... 386
DECREE-LAW ON MINERAL INDUSTRIES (1994)

Article 9.1. Council of State provides a period of ten years to
comply with the rules established by the regulations for protection of the environment by the operators of plants and mining
operations.
Article 9.2. Forest Reserves belong to the state so every activity developed in these places must be coordinated competently
with authorities.
Article 9.3. When trees are destroyed in nickel mining operations, re-afforestation must take place in areas of deforestation....387
LAW OF MINING (1995)

Article 41. All the concessionaires are obligated to: (c) preserve adequately the environment and the ecological condition of
the area under the concession, elaborating studies on the environmental impact and plans for preventing, mitigating, controlling, rehabilitating and compensating for the impact that comes
from its activities, in those areas and also in the ecosystems in
areas being related to those that can be affected.38 8
386. Decreto No. 179 Protecci6n, Uso y Conservaci6n de los Suelos, y sus Contravenciones [Decree No. 179 Protection, Use, and Conservation of the Soil, and its Contraventions], GACETA OFICIAL, 26 de febrero de 1993, art. 2(a), (b), (c), (ch), (d).
387. Decree No. 194 of 1994.
388. Ley No. 76 Ley de Minas [Law No. 76 Law of Mining], GACETA OFICIAL, 23 de
enero de 1995, cap. VII, art. 41(c).
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H. Freshwater
BASIC ENVIRONMENTAL LAW
Article 22. For the purposes of the present law 'Ground Water' is understood to refer to water above ground as well as subterranean water, which includes the corresponding river basins,
thermal or medicinal-mineral water, which together with the
natural resources they contain are the property of the people.
Article 23. Ground water constitutes the hydro-resources of
the country and its utilization has to be regulated for its most
advantageous use and conservation.
Article 24. The use of hydro resources corresponds to the
fundamental principle of rational and planned utilization in accordance with the regulations dictated by the Council of Ministers.
Article 25. The exploitation and advantageous use of fishing
resources in rivers, dams and lagoons, as well as the replenishing of fish and aquatic life of water holes and other aquatic
spaces, are the function of the competent state body, according to
plans for the development of fishing in keeping with the norms
approved by the Council of Ministers.
Article 26. A constant update of the inventory of hydro resources and a census of the users of surface and subterranean
waters is required for the purpose of effecting a more advantageous use of said resources. Thermal and mineral-medicinal waters receive special treatment by the competent state body.
Article 27. Hydro balances are carried out by the competent
state bodies based on petitions which are presented by diverse
bodies, firms and dependencies, co-operatives and other entities.
Plans for distribution are approved by the Council of Ministers
or by the competent state body, once the needs and availability
have been balanced.
Article 28. The users of the water have the obligation to assure the rational use of this resource so as to ensure that every
new investment technology is used for minimum consumption
and possible re-utilization. Its use in the exploitation of the
fishing industry must also be taken into account.
Article 29. Residual substances which are the product of
economic and social activity must receive adequate treatment be-
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fore being dumped into the environment in accordance with established norms so that the surface and subterranean waters are
not contaminated. In like manner all recommendations related
to the adequate treatment and disposal of residual substances
are mandatory for investment projects of industrial, agricultural
and social installations.
Article 30. It is forbidden to situate installations whose
residues, even though treated, pose a potential risk of contamination (which ought to be evaluated by the state body) in zones
where there are water supply sources to the population and industries.
Article 31. Obligatory delimitation zones of protection must
be put in place around bodies of water, hydraulic works and installations, as well as natural and artificial channels with the
purpose of avoiding dangers of contamination or other forms of
degradation. The requisites for the aforementioned zones of protection depend on the use to which the waters will be put and the
nature of the installations.
Article 32. In the construction of dams, whatever their purpose, it is mandatory to eliminate any vegetation and anything
that could affect the quality of water and possible setting up of a
fishing industry before closing off the dams.
Article 33. The extraction of subterranean water is carried
out according to the capacity of the basin and the quality of its
waters, given the evaluation and dictates of the competent state
bodies, to effect the rational exploitation and avoid depletion or
salinization of the waters. To determine the hydro potential of
the diverse subterranean basins of the country, the necessary
hydro-geological studies are to be carried out by the aforementioned body.
Article 34. The dumping of debris or rubbish in rivers or
stream channels, caves, sewer, land depressions and drains is
prohibited to prevent the danger of flooding and to avoid health
problems since the normal run-off of rain and rain water would
be hampered.
Article 35. Competent state bodies have the obligation to
adopt necessary hydro-technical measures to preserve the availability and quality of waters against the effects of natural disasters.
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Article 36. Irrigation systems which include drainage works
and the use of run-off waters are to be established on scientific
bases which take into account the rational use of waters and the
conservation and quality of the soil.
Article 37. The exploitation of hydro resources is controlled
by the norms established for the preservation of aquatic life with
economic objectives or for the conservation of the balance of the
ecology.
Article 38. Waters which flow along natural channels can be
used for domestic purposes without infringing on the regulations
dictated for public health or national security. The use of these
requires previous authorization from
waters for other purposes
38 9
the relevant state body.
DECREE No. 123 ON INFRACTIONS AGAINST PUBLIC ORNAMENTS, HYGIENE, AND OTHER ACTIVITIES (1988)

Article 3(12). Any person who permits his domestic animals
to stray in... other source of distribution for aquaculture, treatment plant of potable water, and the liquid residues, places of final disposition of solid waste is punished with the fine of ten pesos. 3 9 0

RESOLUTION ON DOING OF HYDRAULIC WORKS (1990)

First Part. It is prohibited in rural and urban areas to make
perforations and hydraulic systems for a person's own use or advantage, the increase or effusion of residues by any type of contamination of any character without the prior authorization of
the National Institute of Hydraulic Resources. 9 1
RESOLUTION ON WATER RESOURCES (1991)

Inasmuch as the objective of this regulation is to plan the
greatest efficiency and rationality in the regulation, use, preservation, and improvement of reservoir water, in harmony with the
389. Basic Environmental Law, supra note 72, arts. 22-38.
390. Decreto No. 123 De las Infracciones Contra el Ornato Piblico, la Higiene y
Otras Actividades [Decree No. 123 On Infractions Against Public Ornaments, Hygiene,
and Other Activities], DIVULGACI6N MINISTERIO DE JuSTICIA, agosto de 1988, art. 3(12).
391. Resolution No. 114 of 1990.
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other natural resources, and with the socio-economic development of the country and to establish the level of authorized use
of resources between people and industry.3 92.
DECRETO-LEY NUMERO 138 DE LAS AGUAS TERRESTRES
(DECREE-LAW NUMBER 138 ON THE TERRESTRIAL WATERS)

Article 1. The objective of this decree-law is to develop the
basic principles established in Article 27 of the Constitution of
Cuba and the Law for the Protection of the Environment and
Rational Use of Natural Resources in relation to terrestrial waters, superficial and sub-surface in accordance with: (a) the peculiarities relating to the enjoyment, the exploitation, the conservation, the avoidance of contamination and the rational use of
natural resources; (b) the protection of the source, water works
and water installation in the country; (c) the protection of the
economic and social activities and the natural environment
against the harmful effects that could affect the terrestrial waters; (ch) controlling the activities relating to the watering and
drainage for agricultural purpose, the aqueduct systems, sewer
systems and rainwater drainage; and (d) the quantifying, planning and administration of water resources. 393

CRIMINAL CODE (1995)
Article 194. The punishment is deprivation of liberty from
three months to one year or fines from one hundred pesos to 300
pesos, for the person who: (a) throws into any potable waters
objects or dangerous substances for the health; (b) contaminates
any basins of surface and sub-surface waters that are going to be
used or that can be used as sources for providing water to the
population;... (ch) keeps under his charge the operation of an installation for providing potable water, and who by negligence or
non-compliance with the rules established for dealing with damage to the quality of water, endangers the health of the population; and (d) keeps under his charge the operation of an installation for the treatment of domestic residual water, industrial
water or agricultural water, negligently or by non-compliance

392. Law No. 12 of 1991.
393. Decreto-Ley Nfimero 138 de las Aguas Terrestres [Decree-Law Number 138 on
the Terrestrial Waters], GACETAOFICIAL, 2 de julio de 1993, art. 1(a)-(d).
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with the norms established, causes the contamination of a
stream of water, surface or sub-surface waters or the sea.
Article 238. The punishment is deprivation of liberty from
three months to one year and the fine of one hundred to three
hundred pesos, or both, for the person who: (a) throws objects or
dangerous substances in rivers, waters, streams, wells, lagoons,
canals, or in places destined for livestock development of domestic birds or puts in danger their health or life; and (b) throws
objects or dangerous substances into the fishing waters or in the
places where there is development of aquatic species. (2) If as a
consequence of the activities relating to the above, there is death
or damage to the health of every species referred to, the punishment is the deprivation of liberty from six months to two years.
Article 325. Any person who takes out... water from a personal or collective installation is punished with the deprivation
of liberty of three months to one year or the fine of one hundred
to three hundred

pesos.

39 4

DECREE No. 199 VIOLATIONS OF THE REGULATIONS FOR THE
PROTECTION AND THE RATIONAL USE OF HYDRAULIC RESOURCES
(1995)

Article 1. Contravening of the regulations concerning the
protection and the rational use of the hydraulic resources and
the imposition of the punishment and other rules that will be
applied in every case... (d) if contaminating water, a person shall
pay a fine of 50 pesos and shall be obliged to eliminate the contaminant....395
I.

Wetlands

BASIC ENVIRONMENTAL LAW

Article 68. It is forbidden to exploit without authorization,
mangrove swamps and other vegetation found in navigable
channels, inlets, coves, coastal strips, coastline, river mouths
and other places which can provide refuge and shade to different
394. Criminal Code (1995), arts. 194, 238, and 325.
395. Contravenciones de las Regulaciones para la Protecci6n y el Uso Racional de los
Recursos HidrAulicos [Violations of the Regulations for the Protection and the Rational
Use of Hydraulic Resources], GAcETA OFIciAL, 11 de mayo de 1995, art. 1(d).
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species and other fishing resources. 3 96
J.

Marine

DECREE-LAW OF FISHING (1936)

Article 1. Recognizing that fishes are part of the natural resources that forms part of the national richness, their exploitation, regulation, improvement, conservation, formentation, communal or industrial will be in accordance with the present
decree-law.
Article 8. For practicing the occupation of fishing of any
kind of species... it is necessary to be registered with the General
Registry of Fishermen....
Article 43. It is prohibited to use, in fishing, dynamite, gunpowder, stone, carbide, sulfur, salt, chemicals, acids, and other
products that can damage the fishes, crustaceans, mollusks... .897

DECREE-LAW OF PORTS FOR THE REPUBLIC OF CUBA (1952)
Article 12. The free use of the seas, sea creeks, anchoring
ground, bays, and works is meant for navigation, fishing, embarking and disembarking and other acts such as these if in
compliance with the legal dispositions and policies, rules that
39 8
regulates same... .
DECREE-LAW ON THE MARINE ECONOMIC ZONE (1977)
Article 1. It is established as the economic zone of the Cuban Republic, the zone adjacent to the territorial sea that extends for 200 nautical miles....
Article 2. In the Economic Zone established in this DecreeLaw, the Republic has the following faculties:-... (IV) Jurisdiction
with respect to; (a) the preservation of the marine environment
including the control and elimination of contamination... .899

396.
397.
398.
399.

Basic Environmental Law, supra note 72, art. 68.
Law No. 704 of 1936.
Decree-Law No. 578 of 1952.
Law No. 2 of 1977.
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BAsIc ENVIRONMENTAL LAW
Article 61. For the purposes of the present law 'marine resources' are understood to be the waters of the sea, coastal
strips, bays, estuaries, beaches, insular platforms, the sea bed,
and living and non-living natural resources contained in the territorial sea and in the economic zone of the immediately adjacent
waters to coasts outside the territorial seas according to the limits prescribed by the law.
Article 62. Marine resources are the property of all the
people and as a natural resource is an object of legislation for
their most effective conservation and exploitation.
Article 63. All persons are obligated to comply with the prevailing regulations governing marine resources, as well as to
look after their conservation and rational use.
Article 64. The exploitation of marine resources is effected
along scientific and technical bases which guarantee their preservation and optimum development.
Article 65. The collecting, capture or hunting of marine flora
and fauna for economic, sports or any other purpose, can only be
done under strict adherence to prevailing laws.
Article 66. The appropriate state organ regulates the conservation, optimum development, industrialization and commercialization of the fishing resources of our seas, which includes the economic zone of immediately adjacent waters to the
coasts outside the territorial sea according to the limits prescribed by the law, as well as the stocking and re-stocking of corresponding sea beds, consistent with the approved plans for the
development of the fishing industry.
Article 67. The relevant state organs regulate the development of studies and scientific research of marine resources, boats
and advanced fishing techniques, and the processing and conservation of fishing products for the population.
Article 68. It is forbidden to exploit, without authorization,
mangrove swamps and other vegetation found in navigable
channels, inlets, coves, coastal strips, coastline, river mouths
and other places which can provide refuge and shade to different
species and other fishing resources.
Article 69. In order to protect marine resources against the
danger of pollution or other forms of degradation, zones of pro-
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tection are established whose extension and other requirements
depend on the use to which they will be put.
Article 70. Removal of sand from beaches is forbidden, and
in the insular platforms it can only be removed with the previous
authorization of the relevant state body, only on condition that
the morphology of the area will be not irreversibly affected.
Article 71. Residual substances originating from economic
and social activities, including residues from ocean going vessels
of any kind and nationality which must receive adequate treatment before being dumped into jurisdictional waters or in the
economic zone of immediately adjacent waters to the coasts outside the territorial seas consistent with the limits set by the law,
in accordance with national norms and the content of international agreements relative to the protection of the marine environment. Any dumping must be approved by the appropriate
state organ.
Article 72. In order to prevent the contamination of the
marine environment by hydrocarbons and other harmful and
dangerous substances, it is forbidden to dump: (a) bilge water
and water from the washing of tanks at a distance less than that
established in the prevailing legislation; (b) residues produced by
petroleum mining operations in areas where it can affect a
coastal zone; and (c) industrial waste whose content of hydrocarbons and other harmful and dangerous substances exceeds the
established norms.
Article 73. In regard to the control of pollution caused by
accidents or marine disasters in inland seas, territorial seas or
the economic zone of immediately adjacent waters to the coasts
outside the territorial seas according to the limits prescribed by
law, the corresponding state organs and enterprises must be
provided with minimum indispensable human and material resources in order to reduce the effects of aforementioned accidents
or disasters.
Article 74. The carrying out of new civil or hydro-technical
projects such as creating channels, constructions, drainages and
dumps is forbidden without previous approval to guarantee that
the land and aquatic strip of the littoral is in no way harmed and
that no significant ecological changes occur.
Article 75. The dumping of garbage or waste of any kind is
forbidden along the coasts, islets, beaches or in the waters which
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surround them. 40
DECREE No. 123 ON INFRACTIONS AGAINST PUBLIC ORNAMENTS, HYGIENE, AND OTHER ACTIVITIES (1988)
Article 3(12). Any person who permits his domestic animals
to stray in the sands or water of beaches...is punished with the
fine of ten pesos. 4 1
RESOLUTION ON PORTS AND BAYS (1990)
Article 1. The present regulation is denominated as the
regulations for the marine ports inspections and has the objective of establishing the types of inspections....
Article 4. The inspection of the marine ports that are made
to the vessels or installations and marine works are the following; Inspection for compliance with the rules for prevention of
marine contamination aboard the vessels; Inspection for compliance with the rules of the prevention of marine contamination in
installations, bays, ports and interior waters; Inspection of the
operations of loading and unloading of hydrocarbons and liquid
shipments in bulk....402
CRIMINAL CODE (1995)
Article 194. The punishment is deprivation of liberty from
three months to one year or fines from one hundred pesos to 300
pesos, for the person : ... (d) keeping under his charge the operation of an installation for the treatment of domestic residual water, industrial water or agricultural water, negligently or by noncompliance with the norms established, causes the contamination of... the sea.
Article 238. The punishment is deprivation of liberty from
three months to one year and the fine of one hundred to three
hundred pesos, or both, for the person that:..(b) throws objects or
dangerous substances into the fishing waters or in the places
400. Basic Environmental Law, supra note 72, arts. 61-75.
401. Decreto No. 123 De las Infracciones Contra el Ornato Pfblico, la Higiene y
Otras Actividades [Decree No. 123 On Infractions Against Public Ornaments, Hygiene,
and Other Activities], DIVULGACI6N MINISTERIO DE JusTIcmI, agosto de 1988, art. 3(12).
402. Decree-Law No. 142 of 1990.
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where there are development of aquatic species.
Article 239. Any person who throws, pours or discharges
substances prejudicial to the national economy or residues that
contain those substances in the territorial waters or in the economic marine zone of the Republic, incurs the punishment of a
fine of one thousand to ten thousand pesos.
Article 241(1). The foreigner who, without the previous
authorization, commits any act with the object of exploiting living or non-living national resources in the stratum, marine subsoil of the waters immediately superadjacent to the coasts outside the territorial sea, and the extension prescribed by law incurs the fine of one thousand to ten thousand pesos. (2) In the
case above, there can also be the additional sanction of confiscation of the equipment and the national resources obtained from
the stratum or marine sub-soil.
Article 242(1). The foreigner who without the previous
authorization, enters into the territorial waters or the economic
zone adjacent to the territorial sea, with any kind of ship and
with the objective of fishing, incurs the sanction of a fine from
one thousand to ten thousand pesos. (2) In the case above, there
can also be imposed the additional sanction of confiscation of the
40 3
instrument of fishing and species captured.
K.

Biological Diversity

BASIC ENVIRONMENTAL LAW
Article 76. For the purposes of this law 'flora and fauna' are
understood to represent the total of all species grouped together
in natural or artificial formations which require protection owing
to their economic, scientific or cultural worth.
Article 77. The utilization of the country's wooded areas is
realized through scientific planning which guarantees the conservation and rational use of that resource according to the prevailing established norms and the dictates of the appropriate
state organ.

403. Criminal Code (1995), arts. 194, 239, 241(1), and 242(1).
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Article 78. For the protection of the landscape, the flora and
fauna, the natural network of Protected Areas is established by
the Council of Ministers; such areas include national parks,
natural reserves, natural monuments of a physiographic nature,
animal refuge and other categories which are considered pertinent.
Article 79. The protected areas of the National Network
have to be precisely delimited geographically and, with respect
to these areas, regulatory and protective legislation must be adhered to in order to guarantee the objectives for which they were
created.
Article 80. For the exploitation of the forest, the fulfilling of
the following rules is mandatory: (a) To adequately conserve
wooded areas. (b) To restore degraded areas. (c) To increase
planting in equal measure in deforested areas as in forested areas. (ch) To comply with the measures established for the protection of land, waters and wildlife.
Article 81. The reduction of the wooded area of the country
is prohibited. Nonetheless, the Council of Ministers may authorize the reduction of these areas for socio-economic development.
Article 82. The capture or hunting of any wildlife for economic, sport or any other purpose can only be realized under
strict adherence to the prevailing legislation.
Article 83. The capture or collecting of any specimen of flora
or fauna, declared to be endangered or protected, can only be effected by previous express authorization of the relevant state
bodies or organs.
Article 84. The introduction of live specimen of flora and
fauna can only be effected with prior compliance to the established requirements ordered by the relevant state organs.
Article 85. The construction of barriers and dams to collect
water implies that the planners must take into account the fabrication of adequate mechanisms to ensure the passage to the
upper point of the rivers to ensure the passage of breeding fish
and crustaceans which spawn in river mouths or the sea.
Article 86. It is obligatory for all persons to comply with the
legislation set out by the relevant authority aimed at the prevention, control and eradication of diseases and pests which affect wild-life, flora and fauna, as well as the measures estab-
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lished for the protection and fighting of forest fires. 4

4

DECREE-LAw NUMBER 136 ON THE FOREST HERITAGE AND
WILD ANIMALS

Article 1. The present decree-law has the common objectives: (a) to establish the general regulations for the protection,
conservation, sustainable development, the increase and rational
use of the forest and the wild animals...; (b) to control the resource of the forest heritage and fauna by means of regulations
that are established....405

L. Indigenous Peoples
CONSTITUTION OF THE REPUBLIC OF CUBA (1992)

Article 41. All the citizens enjoy equal rights and are subject
to equal duties.
Article 42. The discrimination on the basis of race, color of
skin, sex, national origin, religious belief, and any other injury to
human dignity is prohibited....4o6

CRIMINAL CODE (1995)

Article 120. The punishment is the sanction of deprivation
of liberty of ten to twenty years or death, for those that with intention, institute and keep the domination of a racial group over
another and according to the principle of extermination, segre407
gation, and racial discrimination.
M. Natural & CulturalHeritage
LAW OF PROTECTION OF NATIONAL CULTURE (1977)

Article 1. The present law has as its objective to determine
the properties that have special relevance to architecture, pre404. Basic Environmental Law, supra note 72, arts. 76-86.

405. Decreto-Ley Nfimero 136 del Patrimonio Forestal y la Fauna Silvestre [DecreeLaw Number 136 on the Forest Heritage and Wild Animals], GACETA OFICIAL, 5 de
marzo de 1993, art. l(a), (b).
406. CUBA CONST. (1992) arts. 41 and 42.
407. Criminal Code (1995) art. 120.
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history, history, literature, education, art, science and culture in
general as part of the cultural heritage of the nation and establishing the means for protecting those. 408
LAW OF NATIONAL AND LOCAL MONUMENTS (1977)
Article 1. National monuments are understood to be every
urban historical center and every construction, place or object
that, due to its exceptional character, deserves to be conserved
for its cultural significance, historical or social value for the
country and be so declared by the National Commission of
Monuments.
Article 2. Local monuments are understood to constitute
every construction, place or object that although not meeting all
of the requirements necessary to classify as a national monument still deserves to be conserved for its cultural significance,
historical or social value for that particular locality and be so
declared by the National Commission of Monuments. 409
LAW OF GRAND NATIONAL PARK OF SIERRA MAESTRA (1980)

Article 1. Declares the Sierra Maestra area a protected one
and provides for the establishment of the Principal Commission
for Protecting the Grand National Park of Sierra Maestra.
Article 2. The mentioned Rural Protected Zone is denominated the Grand National Park of Sierra Maestra and its declaration as a rural protected zone has the fundamental objective of
protecting the historical, cultural and natural values and the integral development... .410
BASIC ENVIRONMENTAL LAW

Article 78. For the protection of the landscape, the flora and
fauna, the natural network of Protected Areas is established by
the Council of Ministers; such areas include national parks,
natural reserves, natural monuments of a physiographic nature,
animal refuge and other categories which are considered perti408.

Law No. 1 of 1977.

409. Law No. 2 of 1977.
410. Id.
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nent.
Article 79. The protected areas of the National Network
have to be precisely delimited geographically and, in regard to
these areas, regulatory and protective legislation must be adhered to, to guarantee the objectives for which they were created.
Article 108. For the purposes of the present law, 'landscape'
is understood to include the geographic environment, surface as
well as subterranean and sub-aquatic whose natural or manmade components bring together functional and aesthetic characteristics which make up a definite unity. Likewise, tourism
resources are considered to be those elements, natural or manmade which are made use of or useable for the realization of
tourism activities.
Article 109. The setting up of any form of construction
within exclusive zones declared as such by the Council of Ministers is prohibited except those which are part of programs approved by said organs for tourism development, and those which
are expressly authorized by the appropriate state body.
Article 110. Zones declared to be of great significance for international tourism are governed by a special administrative regime established by the Council of Ministers.
Article 111. Tourist centers placed in the National Network
of Protected Areas are obliged to comply with legislation related
to said areas and which are dictated by the relevant state body.
Article 112. The Council of Ministers and the corresponding
state body establish prohibitions or limitations with respect to
construction activity in the national territory which is of notable
value because of its landscape.
Article 113. Areas of national territory, comprising of scenic
elements of high scientific, historical or cultural value, which
include national monuments physiographic in nature, form part
of the National Network of Protected Areas.
Article 114. Constructions, carried out in areas of national
territory which possess specific landscape, must harmonize in
concept and design with the aesthetic value of the surrounding
area.
Article 115. The execution of road works investment projects as well as the exploitation of quarries is forbidden in those
places in the national territory which could lose their present
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stability or suffer accelerated erosion.
Article 116. The destruction or clearing of existing natural
vegetation in the sandy strips of beaches, as well as the planting
of exotic species which, by modifying the natural conditions of
those areas contribute to the degradation of the landscape, is
prohibited. Likewise, the substitution of exotic vegetation 4which
11
modifies said natural conditions must be followed through.
DECREE-LAW
HERITAGE (1983)

FOR THE PROTECTION

OF THE CULTURAL

Article 1. The cultural heritage of the nation refers to those
state properties, moveables and immoveables, that are testimony
of human creation or to the evolution of nature, and have a special relevance in relation to archaeology, prehistory, history, literature, education or science and culture in general, and specifically - (a) documents and orders relating to history; (b) rare
species of flora and fauna; (c) archaeological finds; (d) artistic
monuments; (e) installations of artistic interest; (f) rare manuscripts; (g) archives including photographs; (h) maps and charts
and musical instruments....
Article 28. This law provides that the cultural heritage is
vested in the National Bureau of Cultural Property which is obligated to warrant the conservation and safeguard of the cultural
heritage.

4 2

DECREE No. 123 ON INFRACTIONS AGAINST PUBLIC ORNAMENTS, HYGIENE, AND OTHER ACTIVITIES (1988)
Article 2(2). Any person who walks on the lawn, picks the
flowers or destroys or damages ornamental plants of the parks,
public pathways and gardens outside of houses is punished by
the fine of three pesos.
Article 4(1). Anyone who does not comply with the obligations to communicate with the respective state organs in the
manner and terms established pertaining to the possession of
documents or objects of historical value with regards to their

411. Basic Environmental Law, supranote 72, arts. 78, 79, and 108-16.
412. Law No. 118 of 1983.

136

INTER-AMERICAN LAW REVIEW

[Vol. 29:1-2

conservation is punished with the fine of five pesos. 418
CULTURA

RESOLUCI6N No. 27 (RESOLUTION ON CULTURE No.

27)

Article 1. The present regulation has as its objective the
following: (a) to encourage an adequate relationship between the
Minister of Culture in charge of the design of important work
and the investors and general contractors of significant projects
with the purpose of reaching a general sense of integration and
of attaining all the special and artistic qualities that should be
part of the environment (b) to characterize every building,
keeping in mind its function, culture, historical and geographical
context... 414
CONSTITUTION OF THE REPUBLIC OF CUBA (1992)

Article 39. The State leads in the formulation and promotion of education, the culture and science in every kind of way.
Its education and cultural policy complies with the following
principles: (h) the state defines the identity of the Cuban culture
and protects the conservation of the cultural heritage and the
artistic richness and history of the nation, protects the national
monuments and the important places for their natural beauty or
for their recognized artistic or historical value... .415
CRIMINAL CODE (1995)
Article 243. Any person who destroys intentionally, breaks
or improperly uses property declared to be an integral part of the
cultural heritage or a national monument, incurs the sanction of
deprivation of liberty of two to five years or the fine of three
hundred to one thousand pesos.

413. Decreto No. 123 De las Infracciones Contra el Ornato Publico, la Higiene y
Otras Actividades [Decree No. 123 On Infractions Against Public Ornaments, Hygiene,
and Other Activities], DrvULGACl6N MINISTERIO DE JUST]cIA, agosto de 1988, arts. 2(2)
and 4.
414. Cultura Resoluci6n No. 27 [Resolution on Culture No. 27], GACETA OFICIAL, 8 de
junio de 1992, art. 1(a), (b).
415. CUBA CONST. (1992) art. 39.
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Article 244. Any person who takes out or tries to obtain
from the country, property declared as part of the integral cultural heritage without complying with the legal formalities, incurs the punishment of deprivation of liberty for two to five years
or the fine of three hundred to one thousand pesos.
Article 245. Any person who without complying with the legal formalities, commits any act of transmitting of possession of
property declared to be part of the cultural heritage, incurs a
sanction of deprivation of liberty of three months to one year or a
fine of one hundred to three hundred pesos.
Article 246. Any person who without complying with the legal formalities, acquires or has the power over any type of property declared to be part of the cultural heritage or that came
from an immovable declared to be a national or local monument
incurs the sanction of deprivation of liberty of three months to
one year or the fine of one hundred to three hundred pesos.
Article 247. Any person who without the authorization of
the competent state organizations makes material works of archaeological exploration by means of excavation, removal of soils
or other means, incurs the sanction of deprivation of liberty for
three months to one year or the fine of one hundred to three
4 16
hundred pesos.
DECRETO No.

197 SOBRE LAS COMISIONES DEL PLAN

TURQUINO-MANATI (DECREE NO. 197 ON THE MISSION OF THE
MANATI-TURQUINO PLAN)

Article 2. The National Commission of the Manati-Turquino
Plan will have as its main objective to evaluate and elaborate its
considerations relating to the propositions made by the Central
Administration of the State relating to the politics and the development of the mountainous regions, taking into consideration
that these areas are classified as protected areas of multiple use.
Once approved they will also have to be sure that the laws are
4 17
enforced.

416. Criminal Code (1995), arts. 243-47.
417. Decreto No. 197 Sobre las comisiones del plan Turquino-Manati [Decree No. 197
On the Mission of the Manati-Turquino Plan], GACETA OFICIAL, 23 de enero de 1995, art.
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N. Noise
BASIC ENVIRONMENTAL LAW

Article 107. With the purpose of eliminating or decreasing
harmful
effects of noise in urban areas caused by industries,
the
transport, citizens or by any other sources, adequate418measures
and necessary systems of control must be established.
DECREE-LAW
(1981)

ON CONTRAVENING THE INTERNAL

ORDER

Article 1. Contravening the public order and the imposition of
the fine and other measures in each case identified for the... (c)
disturbing of the peace and quiet of the neighborhoods especially
in the hours of night by means of the abusive use of electronic
419
apparatus, and by other annoying and unnecessary noises.

0.

Workplace

DECREE-LAW 67 ON THE ORGANIZATION OF THE CENTRAL
ADMINISTRATION OF THE STATE (1983)

Article 61. The State Committee for Labor and Social Security is the body in charge of directing and controlling the application of state and government policies in the area of labor... and
its functions are as follows... (e) to elaborate and propose policies
with regard to the protection of work that guarantees secure
conditions of work in order to avoid accidents and job related ill-

nesses....

420

418. Basic Environmental Law, supra note 72, art. 107.
419. Decreto No. 141 Contravenciones del Orden del Interior [Decree No. 141 Contravention of Interior Order] 1981, art. 1.
420. Decreto-Ley 67 de Organizaci6n de la Administraci6n Central del Estado
Decree-Law 67 on the Organization of the Central Administration of the State],
DIVRLGACION LEGISLATIVA, 30 de noviembre de 1976, art. 61(e).
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C6DIGO DE TRABAJO (LABOR CODE)
Article 196. Workers have the right to choose the administration of the work entity that guarantees secure and hygienic
work conditions and to receive the other benefits that are derived from the legislation for protection and hygiene of work.
Article 197. The administration of the labor sector is obliged
to guarantee safe and hygienic conditions of work, to better them
systematically, to adopt the adequate measures to prevent work
accidents and work related illnesses and to complete the legal
dispositions dictated for this area.
Article 198. The administration of the labor sector is obliged
to anticipate economic plans, material and financial resources
corresponding to the protection and hygiene of the work.
Article 199. The Trade Union organization in its distinct
levels can promote the betterment of work conditions, participate
in the elaboration of standards and choose the fulfillment of prevailing arrangements of protection and hygiene of the work, exercising the prerogative conferred by the law in this area.
Article 200. For the exercise of work activities in secure
conditions, the administration of the labor sector is obliged to instruct and direct their technicians, directors and other workers
on the requirements of protection and hygiene of the work in order that performance and discharge of the work takes place in
secure conditions. The workers are obliged to participate in the
instructions and are to complete the imparted orientations in the
same.
Article 201. The administration of the labor sector is obliged
to give up freely to the workers, the means of individual protection listed in the official listings, to install collective protection,
and to guarantee the maintenance and repair of both the individual and collective means of protection. The workers are
obliged to use and take care of the means of individual and collective protection.
Article 202. The administration of the labor sector is obliged
to demand the medical examination of workers before and during
employment with the objective of determining their aptitudes
and state of health for the discharge of specific occupations. For
their part, the workers have the right and duty to submit themselves to both types of examination....
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Article 204. To the students that participate in labor activity as part of their integral development, the labor entity must
allocate to them a secure, hygienic work environment, instruct
them about protection and hygiene of the work place and give
them the individual means of protection that conform to that
contained in the official listings....
Article 205. The administration of the labor sector investigates the causes of work accidents and work related illnesses,
taking adequate measures for the elimination of the same and
offering the necessary information to competent trade union organizations.
Article 206. The administration of the labor sector is obliged
to collaborate in investigations involving fatal accidents with the
responsible organization and trade union.
Article 207. The administration of the labor sector is obliged
to fulfill the legal dispositions of the protection and hygienic aspects of the work in all new constructions, modification and local
expansion in the creation and installation of the means of work,
and in the organization of those productive processes, shall ensure corresponding developments.
Article 208. The competent organizations shall ensure the
application of legislation about the protection and hygiene of the
work during the different stages of the investment process, exercising the faculties that are given.
Article 209. The worker that considers that his life is in
danger through not having been supplied ways of suitable protection has the right not to work in his work post or not carry out
specific activities of the same nature, so much so as to eliminate
existing risks, but remains obliged to work provisionally in another part of the work that may be assigned. The law determines the conditions and quantity of pay in those cases.
Article 211. The labor force must create and maintain suitable conditions of work with regard to hygiene and sanitation for
42
the participation of women in the labor process. '

421. C6DIGO DE TRABAJO [LABOR CODE], 28 de diciembre de 1984, arts. 196-202, 20409, and 211.
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CONSTITUTION (1992)

Article 45. To work in a socialist society is a right and a
duty and an occasion for every citizen to feel honor....
Article 46. All who work have the right for rest that is guaranteed for the 8 hour work-day, the weekend rest and annual
paid vacations. The State encourages the development of installments and vacation programs....
Article 49. The State guarantees the right to work protection, security and hygiene by means of the adoption of adequate
measures for the prevention of accidents and work-related illnesses. Those who suffer accidents on the job or contract a sickness have the right to medical attention and to subsidies or retirement in cases of temporary or permanent incapacity for
work.

422

CRIMINAL CODE (1995)
Article 296(1). The direct responsibility of the application
and execution of the referred means for the protection and hygiene of the work, and the infringement of the respective established dispositions on the adequate environment that results in
the death of a worker incurs the sanction of deprivation of liberty
for a period of two to five years. (2) If grave injuries to the health
of a worker have been produced as a consequence of the infraction which is referred to before, the sanction shall be deprivation
of liberty for six months to two years or the fine of 200 to 500 pesetas. (3) Any person who not having ordered while having the
obligation to so do, the means of ensuring the protection and
hygiene of the work and who should have fulfilled the duty,
should a worker's death occur, shall incur the sanction of deprivation of liberty from one to three years or a fine of 300 to 1000
pesetas. (4) If, as a consequence of this infraction referred to
above, grave injuries are caused to the health of the worker, the
penalty shall be deprivation of liberty for three months to one
423
year or a fine of 100 to 300 pesetas.

422. CUBA CONST. (1992) arts. 45, 46, and 49.
423. Criminal Code (1995), art. 296(1).

